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33-6315 Solicitation of public comment on 

Pg. 946 proposed amendments to Item 5 of 
Regulation S-K regarding disclo- 
sure of certain environmental pro- 
ceedings [File S7-884—Comment 
period expires September 1, 1981] 


OPINION 

34-17772 ALLEN & COMPANY 
Pg. 964 Where registered broker-dealer, 
aided and abetted by its trader, 
failed to comply with recordkeeping 


requirements, he/d, in the public in- 
terest to censure respondents. 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 33-6314/May 1, 1981 


In the Matter of 


COUDERT BROTHERS PROFIT SHARING AND 
RETIREMENT PLAN 

200 Park Avenue 

New York, N.Y. 10017 


(18-77) 


ORDER PURSUANT TO SECTION 3(a)(2) OF 
THE SECURITIES ACT OF 1933 EXEMPTING 
FROM THE PROVISIONS OF SECTION 5 OF 
THE ACT INTERESTS AND PARTICIPATIONS IN 
THE COUDERT BROTHERS PROFIT SHARING 
AND RETIREMENT PLAN. 


Coudert Brothers, a New York partnership enga- 
ging in the practice of law, filed an application on 
March 31, 1980, for an exemption from the regis- 
tration requirements of the Securities Act of 1933 
(the “Act’’), for interests or participations issued in 
connection with the Coudert Brothers Profit 
Sharing and Retirement Plan (the ‘“Plan’). 


On April 7, 1981, a notice was issued (Securities 
Act Release No. 6307) of the filing of the applica- 
tion. The notice gave interested persons an oppor- 
tunity to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 


IT 1S ORDERED, pursuant to Section 3(a)/2) of 
the Act, that interests or participations issued in 
connection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective 
forthwith. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6315/May 4, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17762/May 4, 1981 


PROPOSED AMENDMENTS TO ITEM 5 OF REG- 
ULATION S-K REGARDING DISCLOSURE OF 
CERTAIN ENVIRONMENTAL PROCEEEDINGS 


ACTION: Proposed amendments to regulations. 


SUMMARY: The Commission is publishing for 
comment proposed amendments to the regula- 
tions governing disclosure of environmental pro- 
ceedings. The proposals would permit the omis- 
sion of disclosure relating to certain environmental 
proceedings and would require that registrants 
provide interested persons with the names and ad- 
dresses of the governmental authorities from 
which compliance-related reports about 
disclosable environmental proceedings may be 
obtained. The propsed amendments are intended 
to improve the quality and utility of environmental 
disclosure and to reduce burdens on registrants. 


DATE: Comments must be received on or before 
September 1, 1981. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-884. All com- 
ments received will be available for public inspec- 
tion and copying in the Commission’s Public Ref- 
erence Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 
Stephen W. Hamilton (202) 272-2390, Division of 
Corporation Finance, Securities and Exchange 
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Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission today is pub- 
lishing for comment proposed amendments to 
Item 5 of Regulation S-K (17 CFR 229.20)', which 
governs disclosure of legal proceedings in certain 
filings under the Securities Act of 1933 (15 U.S.C. 
77a et seq.) and the Securities Exchange Act of 
1934 (15 U.S.C. 78a et seq.).2 These proposals 
would (1) establish a threshold which would permit 
registrants to omit disclosure about certain 
environmental proceedings to which a governmen- 
tal authority is a party, and (2) require that regis- 
trants either disclose the names and addresses of 
the governmental authorities from which 
compliance-related reports pertaining to 
disclosable environmental proceedings can be ob- 
tained, or provide such names and addresses to 
interested persons upon written request. 


The proposed amendments reflect the Commis- 
sion’s experience in administering the current 
environmental disclosure provisions, as well as 
recommendations made in the Staff Report on 
Corporate Accountability (‘Staff Report’) which 
was issued by the Commission’s Division of Cor- 
poration Finance in September 1980.° The Com- 
mission believes that these proposals, if adopted, 
would improve the quality and utility of 
environmental disclosure to shareholders and in- 





1It should be noted that, if the proposed revisions 
of Regulation S—K and the Guides for the Prepara- 
tion and Filing of Registration Statements and Re- 
ports are adopted as proposed, Item 5 of Regula- 
tion S-K will be renumbered as Item 3. See 
Release No. 33-6276 (December 23, 1980) [46 
FR 78]. 


2If these proposals are adopted, the Commission 
also will adopt corresponding amendments to In- 
struction 5 of Item 8 of Form S-18, 17 CFR 
239.28. 


3Division of Corporation Finance, Securities and 
Exchange Commission, Staff Report on Corporate 
Accountability, 96th Cong., 2d Sess. (Comm. Print 
1980) (Senate Comm. on Banking, Housing and 
Urban Affairs) [hereinafter Staff Report). 
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vestors and would be compatible with the proce- 
dural mandate of the National Environmental Poli- 
cy Act (““NEPA”).4 In addition, the proposals would 
have a concomitant effect of reducing burdens on 
registrants. 


Pursuant to Section 605(b) of the Regulatory Flex- 
ibility Act, 5 U.S.C. 605(b), the Acting Chairman of 
the Commission has certified that the amend- 
ments proposed herein will not, if promulgated, 
have a significant economic impact on a substan- 
tial number of small entities. This certification, 
including the reasons therefore, is attached to this 
release. 


|. Background 


Over the past decade, the Commission has taken 
several actions to improve the environmental dis- 
closures made to shareholders and investors. 
These actions have been based on the Commis- 
sion’s recognition of the importance of environ- 
mental information to informed investment and 
voting decisions, and the unique mandate to con- 
sider the environment which was imposed on all 
federal agencies by NEPA. 

The Commission's initial action in the 
environmental area came in 1971 when it issued 
an interpretive release which alerted registrants to 
the potential disclosure obligations that could arise 
from material environmental litigation and the ma- 
terial effects of compliance with environmental 
laws.° After an assessment of the disclosures elic- 
ited under the 1971 release, the Commission de- 
termined that more specific disclosure standards 
were necessary. 


In 1973, the Commission adopted amendments to 
certain of its registration and reporting forms to re- 
quire more meaningful disclosure of environmental 





442 U.S.C. 4321 et seq. Section 102(1) of NEPA 
provides that “to the fullest extent possible . . . the 
policies, regulations and public laws of the United 
States shall be interpreted and administered in ac- 
cordance with the policies set forth” in NEPA. /d. 
at 4332(1). 


5Release No. 33-5170 (July 19, 1971) [36 FR 
13989]. 
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information. These amendments required disclo- 
sure of (1) the material effects compliance with 
federal, state and local environmental laws may 
have on the capital expenditures, earnings and 
competitive position of the registrant, and (2) any 
material pending or contemplated administrative 
or judicial proceedings involving federal, state or 
local environmental laws, as well as any environ- 
mental proceeding by a governmental authority. 
While these amendments called for disclosure of 
all environmental proceedings involving govern- 
mental authorities, the Commission recognized 
that a complete description of each such proceed- 
ing might cause disclosure documents to be ex- 
cessively detailed without a commensurate benefit 
to investors. Therefore, the Commission also 
adopted at that time a provision which allowed 
registrants to group similar governmental proceed- 
ings and to describe them generically.’ 


Following litigation concerning both the denial of a 
rulemaking petition and the promulgation of the 
1973 amendments,® the Commission in 1975 initi- 
ated public proceedings? to elicit comments on 
whether further rulemaking in the environmental 
area was appropriate. As a result of these pro- 
ceedings, the Commission in 1976 amended its 
forms specifically to require disclosure of any ma- 
terial estimated capital expenditures for environ- 
mental control facilities for the remainder of the 
registrant's current fiscal year and its succeeding 
fiscal year, and for any further periods that are 





Release No. 33-5386 (April 20, 1973) [38 FR 
12100]. 


7This provision currently is contained in Instruction 
5 to Item 5 of Regulation S-K. 


8See Natural Resources Defense Council, Inc. v. 
SEC, 389 F. Supp. 689 (D.D.C. 1974). See also 
Natural Resources Defense Council, Inc. v. SEC, 
606 F.2d 1031 (D.C. Cir. 1979), rev’g 432 F. 
Supp. 1190 (D.D.C. 1977). A more complete de- 
scription of this litigation is contained in the Staff 
Report at 251-59. 


9See Release No. 33-5569 (February 11, 1975) 
[40 FR 7013]. 
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deemed material.'° These provisions regarding 
capital expenditures and effects of compliance 
and legal proceedings subsequently were promul- 
gated without substantive change as current Items 
1(c)(2)(iii)" and 5,'* respectively, of Regulation 
S-K. 


The Commission has taken actions to enforce 
these requirements in appropriate cases'? and has 
published an interpretive release concerning the 
scope of these requirements.'* In addition, the 
Commission has continued to explore ways in 
which environmental disclosures can be made 
more meaningful to investors and shareholders 
whild not unduly burdening registrants. In particu- 
lar, the Commission’s corporate governance pro- 





'0Release No. 33-5704 (May 5, 1976) [41 FR 
21632]. 


1 Release No. 33-5893 (November 23, 1977) [42 
FR 65554). 


'2Release No. 33-5949 (July 29, 1978) [43 FR 
34407]. 


13 See In re Occidental Petroleum Corporation, Re- 
lease No. 34-16590 (July 2, 1980); In re United 
States Steel Corporation, Release No. 34-16223 
(September 27, 1979). See also SEC v. Allied 
Chemical Corporation, Civil No. 77-373, Litigation 
Release No. 7811 (March 4, 1977). 


14Release No. 33-6130 (September 27, 1979) [44 
FR 56924] which concerned disclosure of (1) the 
total costs of complying with environmental laws, 
(2) contemplated proceedings by governmental 
authorities and (3) policies concerning, or ap- 
proach toward, compliance with environmental 
laws. It should be noted that the instant proposals 
would not affect the positions set forth in parts (1) 
and (3) of that release, or the broad interpretation 
of the term “proceeding” contained in part (2) of 
that release. The proposals would, however, elimi- 
nate the requirement to disclose al/ proceedings 
to which a governmental authority is a party. and 
accordingly the language to that effect in the 1979 
release would be rescinded. 
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ceeding, which was initiated in 1977,'5 elicited oral 
and written comments on a number of issues af- 
fecting environmental disclosure, such as the rele- 
vance of socially significant information, including 
matters related to the environment, to informed 
voting decisions.'® 


The corporate governance proceeding resulted in 
certain staff recommendations, as set forth in the 
Staff Report,'!’ concerning the Commission's 
environmental disclosure provisions. The propos- 
als in this release are based on the alternatives 
considered and the recommendations made in the 
Staff Report, as well as on the experience which 
the Commission has gained over the last decade 
in developing and administering its rules and regu- 
lations on environmental matters. 


ll. Synopsis of Proposed Amendments 
A. New Threshold 


Currently, Item 5 of Regulation S—K requires, 
among other things, disclosure of all pending or 
contemplated environmental proceedings to which 
a governmental authority is a party (‘““governmen- 
tal proceedings’). This disclosure standard for 
governmental proceedings differs from, and is 
broader than, the standard applicable to other 
types of environmental proceedings, which are 
subject to disclosure thresholds. In particular, In- 
struction 5 to Item 5 specifies that a proceeding 
involving primarily a claim for damages must be 
described if the amount involved, exclusive of in- 
terest and costs, exceeds 10 percent of the regis- 
trant’s current assets on a consolidated basis. 


When the governmental proceedings requirement 
first was adopted in 1973, the Commission be- 
lieved that requiring disclosure of all governmental 
proceedings was an effective method to inform in- 


15See Release No. 34-—13901 (August 29, 1977) 
[42 FR 44806]. 


16These comments are summarized and dis- 
cussed in the Staff Report at 250-86. 


'7Id. at 284-86. 
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vestors and to promote environmental goals.'® 
The Commission's review of the disclosure gener- 
ated by the governmental proceedings provision 
and comments received from the public indicates, 
however, that this provision may not be fully ac- 
complishing its intended results. The Commission 
is aware of numerous instances in which disclo- 
sures of more significant environmental proceed- 
ings have been obscured by lengthy disclosures of 
relatively inconsequential governmental proceed- 
ings,'? particularly proceedings which involve 
small fines or relatively small capital expendi- 
tures.2° 


In the Commission’s view, the overwhelming 
amount of information which often is elicited by the 
current environmental provisions results in less 
readable disclosure documents and makes it more 
difficult to identify significant environmental pro- 
ceedings. This impedes the Commission’s ability 
to fulfill its obligation under the federal securities 
laws of ensuring that investors and shareholders 
receive full and fair disclosure of all material infor- 
mation necessary for informed decision-making. 
Moreover, it appears that the current lengthy 
environmental disclosures, because they may tend 
to focus attention on less important matters, may 
be doing little to enhance understanding of the 
economic impact on the registrant of significant 
environmental concerns. 


As a result, the current environmental disclosure 
system actually may hinder informed evaluations 


18See text accompanying notes 6-7 supra. 


19The Commission has found, for example, that 
environmental disclosures made by steel com- 
panies and utilities often take up several pages in 
the Annual Report on Form 10-K (17 CFR 
249.310). 


20Lengthy environmental disclosures typically con- 
tain information about governmental proceedings 
which result in fines under $100,000 and in many 
cases as low as $100. Similarly, information often 
is given about governmental proceedings which in- 
volve relatively minor capital expenditures which 
are incurred, for example, to obtain a regulatory 
permit. 
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by investors and shareholders. A similar concern 
was expressed in the Staff Report after an exten- 
sive analysis of information gathered in the corpo- 
rate governance hearings,?’ and in remarks made 
by commentators in connection with other Com- 
mission initiatives.22 


The Commission believes that it could more fully 
satisfy its responsibilities under the federal securi- 
ties laws if environmental disclosures were 
focused on significant environmental proceedings 
and were not interspersed with information about 
relatively inconsequential matters. Moreover, the 
Commission believes that clarity and comprehen- 
sibility of environmental disclosure effectively pro- 
motes the goals of NEPA and thus conforms with 
the Commission’s mandate under Section 102(1) 
of the Act.23 The Commission therefore is propos- 
ing to amend Instruction 5 to Item 5 by adding a 
new threshold for disclosure of governmental pro- 
ceedings. The proposed new threshold also would 
reduce burdens on registrants.24 


21 Staff Report at 285-86. 


22For example, one commentator on the proposed 
revisions to Form 10-—Q (which were adopted in 
Release No. 33-6288 (February 9, 1981) [46 FR 
12480]) stated that disclosure of insignificant 
environmental proceedings is a_ significant man- 
agement burden with no real benefit to the disclo- 
sure system (File No. S7-850). 


23See note 4 supra. 


24This proposal, by eliminating discussions about 
less significant matters, also should facilitate the 
efforts which some registrants currently are mak- 
ing to improve the effectiveness and readability of 
their environmental disclosures by using separate 
paragraphs or headings to distinguish general 
environmental information, such as broad descrip- 
tions of various legal requirements and standards, 
from information relating to specific environmental 
proceedings. The Commission believes that dis- 
closures about significant proceedings should be 
readily identifiable, and should not be obscured 
by, or buried within, general discussions, and 
therefore encourages registrants to continue and 
expand this practice. 
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The proposed new threshold would replace the 
existing language in Instruction 5 which mandates 
disclosure of all governmental proceedings, and in 
its place would require disclosure of (a) all 
environmental proceedings, including governmen- 
tal proceedings, which are material to the busi- 
ness or financial condition of the registrant, (b) 
damage actions, or governmental proceedings 
involving potential fines, capital expenditures or 
other charges, in which the amount involved ex- 
ceeds 10 percent of current assets, and (c) gov- 
ernmental proceedings, unless the registrant rea- 
sonably believes such proceedings will result in 
fines of less than $100,000. The proposed thresh- 
old would be added to Instruction 5 by revising a 
portion of that Instruction’s existing language and 
dividing it into three clauses, designated (a), (b) 
and (c). The three proposed clauses are in the 
alternative, and disclosure of a proceeding would 
be required if the provisions of any one of the 
clauses are satisfied. In addition, the term “pro- 
ceeding,” for purposes of the proposed clauses, 
would include all proceedings which generally in- 
volve the same issues.?5 


Proposed clause (a) would retain without change 
the current provision which requires disclosure of 
environmental proceedings that are material to the 
business or financial condition of the registrant. 
Disclosure of a governmental proceeding, as well 
as a proceeding involving private parties, would be 
required under this proposed clause if the pro- 
ceeding was material to the registrant, regardless 
of whether the conditions of proposed clause (b) 
or (c) are satisfied. 





25This would require aggregation of those pro- 
ceedings which present in large degree the same 
issues, just as current Instruction 2 to Item 5 re- 
quires such grouping in determining whether the 
10 percent of current assets exclusion for legal 
proceeedngs generally is available. Accordingly, 
registrants would be required to aggregate the po- 
tential financial consequences of proceedings 
which generally involve the same legal or factual 
issues when determining whether the thresholds in 
proposed clauses (a), (b) and (c) have been ex- 
ceeded. This aggregation would be required even 
if none of the proceedings individually exceeded 
the proposed thresholds. 
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Proposed clause (b) would make the disclosure 
-requirement applicable to governmental proceed- 
ings consistent with the disclosure threshold appli- 
cable to proceedings involving claims for dam- 
ages. This proposed clause would retain the 
current provision which requires disclosure of 
damage actions in which the amount involved ex- 
ceeds 10 percent of current assets on a consoli- 
dated basis and, in addition, would apply this 
same current assets threshold to all proceedings, 
including governmental proceedings, which may 
result in monetary sanctions, capital expenditures, 
deferred charges or charges to income. This pro- 
posal would permit the omission of information 
about a governmental proceeding which is not oth- 
erwise disclosable and which do not constitute 10 
percent of the registrant's consolidated current 
assets. In addition, the phrase “deferred charges 
or charges to income” would be included in pro- 
posed clause (b) to encompass those situations in 
which, for example, the registrant chooses to shut 
down a relatively insignificant plant, rather than 
make the necessary capital expenditures, and 
therefore must make a charge against income.?® 


Finally, proposed clause (c) would require disclo- 
sure about governmental proceedings involving 
potential fines, unless the registrant reasonably 
believes that such proceedings will result in fines 
of less than $100,000. The $100,000 fine thresh- 
old is based, in part, on the Commission’s review 
of the actual fines assessed in environmental pro- 
ceedings. This proposal would not automatically 
require disclosure of any proceeding in which the 
possible maximum fine which could be imposed is 
$100,000 or more, but rather would permit regis- 
trants to consider both the amount of any potential 
fine and the probability that this maximum penalty, 
as opposed to a lesser fine, actually will be 
imposed. Even if disclosure of a governmental 
proceeding is not required under proposed clause 
(a) or (b), disclosure would be required under pro- 
posed clause (c) unless the registrant reasonably 





26The proposals are not intended to and, if adopt- 
ed as proposed or in modified form, would not af- 
fect Item 1(c)(2)(iii) of Regulation S—K, which re- 
quires a registrant to consider all capital 
expenditures or other costs when making the ag- 
gregate disclosures required pursuant to Item 


1(c)(2)(iii). 
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believes that the proceeding will result in a fine of 
less than $100,000. Of course, this reasonable be- 
lief would have to exist at the time the disclosure 
document is filed, and such belief would have to 
be reevaluated in connection with future filings if 
circumstances change with respect to a particular 
proceeding.?’ 


The Commission believes that disclosure of fines 
by governmental authorities may be of particular 
importance in assessing a registrant's environ- 
mental compliance problems. Proceedings 
involving fines (as opposed, for example, to pro- 
ceedings involving capital expenditures necessary 
to obtain regulatory permits) may be more indica- 
tive of possible illegality and conduct contrary to 
public policy. Accordingly, the Commission does 
not view a disclosure threshold related solely to a 
percentage of assets as appropriate in this con- 
text. At the same time, the Commission's review of 
environmental disclosure has shown that the sig- 
nificance of a governmental proceeding does not 
necessary correlate with the potential monetary 
sanction that could be imposed, since such a pro- 
ceeding, while involving a possible penalty which 
is great,2® may be resolved with a sanction that is 
less substantial. 


Proposed clause (c) would take these considera- 
tions into account and would be, in the Commis- 
sion’s view, a more accurate benchmark of the 
significance of a governmental proceeding. This 
proposed clause would require disclosure of gov- 
ernmental proceedings which, while not directly 
involving substantial issuer assets, are important 
in evaluating the issuer's environmental compli- 





27Moreover, if a proceeding were omitted under 
proposed clause (c) and, before the issuer’s next 
filing requiring environmental disclosure, this pro- 
ceeding terminates and results in a fine of 
$100,000 or more, disclosure would be required 
by Item 1 of Part Il of the Quarterly Report on 
Form 10-Q, 17 CFR 249.318a, which specifies 
that information about the termination of any pro- 
ceeding disclosable under Item 5 must be provid- 
ed. 


28For example, under the Clean Air Act, 42 U.S.C. 
1857 et seq., as amended by Pub. L. 91-604, the 
Environmental Protection Agency may seek a civil 
fine of up to $25,000 per day of violation. 
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ance and its impact on the issuer’s operations. It 
also would allow the omission of disclosure about 
immaterial governmental proceedings which, 
based on the registrant’s reasonable belief, will re- 
sult in relatively inconsequential fines. By improv- 
ing the clarity and informativeness of disclosure, 
the Commission believes that this proposal is con- 
sistent with its responsibilities under both the fed- 
eral securities laws and NEPA. 


The Commission recognizes, however, that a rea- 
sonable belief standard for disclosure in some in- 
stances would require registrants to make difficult 
judgments about the ultimate outcome of a sstill- 
pending proceeding. Therefore, the Commission 
solicits comments on whether proposed clause (c) 
should contain a more definite disclosure thresh- 
old, and, if so, whether a threshold based on the 
actual fine imposed in a proceeding after it is com- 
pleted should be adopted. The Commission also 
seeks comments on whether, assuming the rea- 
sonable belief standard is adopted, the $100,000 
figure is an appropriate disclosure threshold. 


The Commission is aware that these proposals, if 
adopted, may no longer provide investors and 
shareholders with information about all of the gov- 
ernmental proceedings involving a registrant, as is 
the case today. Information about the total number 
of governmental proceedings may be indicative of 
the registrant’s policies concerning, or approach 
toward, compliance with environmental laws. The 
Commission solicits comment on the need for, and 
feasibility of, an additional provision which would 
require a brief aggregate disclosure of the number 
of, and total amount involved in, governmental 
proceedings not otherwise disclosable under the 
proposals. Comments on whether such a provi- 
sion, if adopted, should contain an exclusion for 
clearly de minimus proceedings also would be 
helpful. 


if adopted, the proposal also would delete the cur- 
rent provision which allows similar proceedings to 
be grouped and described generically. This provi- 
sion originally was adopted because of the lack of 
a disclosure threshold for governmental proceed- 
ings.29 Despite this provision for grouping on a ge- 
neric basis, the disclosures of environment pro- 





23See text accompanying note 7 supra. 
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ceedings involving governmental authorities have 
been execessively lengthy and detailed and have 
tended to obscure the disclosures of more signifi- 
cant proceedings. If the proposed new threshold is 
adopted, it appears that such a provision would no 
longer be necessary. Nevertheless, the Commis- 
sion is soliciting comments on whether the group- 
ing provision should be retained, and if so under 
what circumstances, if the proposed new threshold 
is adopted. 


Finally, the Commission notes that both the Clean 
Air Act and the Clean Water Act contain provisions 
which require, upon conviction of certain offenses 
under those Acts, that a facility be placed on a 
“List of Violating Facilities” (“List’’) until the condi- 
tion giving rise to such conviction has been cor- 
rected.2° The Administrator of the Environmental 
Protection Agency also has promulgated regula- 
tions which permit the Asistant Administrator to 
place a facility on the List under certain other 
egregious circumstances.*’ So long as a facility 
remains on the List, no federal agency may con- 
tract for goods, materials or services at the facility. 
While disclosure of placement on the List in many 
instances would be required under proposed 
clause (a) or (b), the Commission seeks com- 
ments on whether the mere fact of being notified 
of possible placement on the List, should be re- 
quired in all instances. 


B. Additional Information 


As the Commission noted in its 1975 environ- 
mental proceeding, some shareholders and in- 
vestors may be interested in additional environ- 
mental information beyond that required pursuant 
to the Commission’s disclosure rules described 





39Section 306, 42 U.S.C. 7606, and Section 508, 
33 U.S.C. 1368, respectively. 


340 CFR Part 15. Pursuant to these regulations, 
the Assistant Administrator may place a facility on 
the list based on, among ottier things, any injunc- 
tion, order, judgment, decree or other form of civil 
ruling by a Federal, State or local court issued as 
a result of noncompliance with clean air or water 
standards, or a conviction in State or local court 
for noncompliance with such standards. 
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above.*2 In 1975, the Commission proposed provi- 
sions that would have required a registrant to pro- 
vide a list of its most recently filed environmental 
compliance reports which indicate that the regis- 
trant has not met, at any time within the previous 
twelve months, any applicable environmental 
standard established pursuant to a federal stat- 
ute.*3 The Commission ultimately determined not 
to go forward with this proposal in part because no 
means existed to distinguish between significant 
and de minimis noncompliance with environmental 
standards.*4 


The Commission now believes that, assuming the 
proposed new threshold is adopted, it would be 
possible to develop a relatively simple requirement 
which would provide shareholders and investors 
with a means of obtaining specific information con- 
cerning significant environmental proceedings, 
without unduly burdening registrants, and without 
requiring the listing of information related to insig- 
nificant proceedings. As recommended in the Staff 
Report,35 the Commission proposes to adopt an 
additional amendment to Instruction 5 to Item 5 
which would require that registrants list (or make 
available upn request) the names addresses of 
those governmental authorities from which 
compliance-related reports%® concerning _ signifi- 
cant (i.e., disclosable under the proposed thresh- 
old) environmental proceedings can be obtained.°’” 





32See Release No. 33-5627 (October 14, 1975) 
[40 FR 51656]. See also Staff Report at 280-82. 


33Release No. 33-5627 (October 14, 1975) [40 
FR 51656]. 


34Release No. 33-5704 (May 6, 1976) [41 FR 
21632]. 


35 Staff Report at 284-86. 


36The Commission is using the phrase “compli- 
ance-related reports” to mean those communica- 
tions which registrants are required to send to 
governmental authorities and which indicate, or 
may indicate, noncompliance with an applicable 
environmental standard or limitation. 


37This type of proposal essentially would accom- 
plish the same purposes and would be much more 
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The Commission requests comments on: the need 
for this proposal; the burdens, if any, it would 
impose on registrants; and any alternatives to this 
proposal. Commentators are also requested to 
consider whether the term ‘‘compliance-related re- 
ports” is sufficiently accurate and specific to 
achieve the intended results of the proposal. 


The Commission also invites comment concerning 
the usefulness to investors and shareholders of 
the proposed listing of names and addresses of 
governmental authorities. Specifically, the Com- 
mission inquires whether the disclosure provided 
by this proposal would be used primarily in con- 
nection with voting decisions, or primarily in con- 
nection with investment decisions, or whether it 
would be of equal usefulness in both contexts. In- 
formation concerning the manner in which the data 
contained in compliance-related reports would be 
utilized in determining whether to purchase, hold 
or sell securities, or whether to give a proxy, would 
be especially useful to the Commission in evaluat- 
ing this proposal. 


In addition, the Commission solicits comment on 
whether the proposals would have an adverse ef- 
fect on competition or would impose a burden on 
competition which is not necessary or appropriate 
in furtherance of the purposes of the federal secu- 
rities laws. 


TEXT OF PROPOSED AMENDMENTS 


(Attention—The text of the following proposed 
amendments uses P® <4 arrows to indicate addi- 
tions and [ | brackets to indicate deletions.) 


PART 229—STANDARD INSTRUCTIONS FOR 
FILING FORMS UNDER SECURITIES ACT OF 
1933 AND SECURITIES EXCHANGE ACT OF 
1934— REGULATIONS S-K 





workable than a provision which would require dis- 
closure of detailed compliance-related information 
(or summaries thereof) in filings with the Commis- 
sion. Detailed compliance data would exacerbate 
the readability problems resulting from the 
already-existing welter of environmental disclo- 
sure which the Commission is attempting to re- 
duce through the proposed threshold. See also 
Staff Report at 278-86. 
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1. Section 229.20 is proposed to be amended by 
revising Instruction 5 to Item 5 as follows: 


§ 229.20 Information required in docu- 
ment. 


Item 5. Legal proceedings. 


* * 


Instructions. 


5. Notwithstanding the foregoing, » an 
<= administrative or judicial proceed- 
ing[s} ® (including, for purposes of this 
Instruction, proceedings which present 
in large degree the same issues)<€ 
arising under any federal, state or local! 
provisions which have been enacted or 
adopted regulating the discharge of ma- 
terials into the environment or otherwise 
relating to the protection of the environ- 
ment shall not be deemed “ordinary 
routine litigation incidental to the busi- 
ness” and shall be described if ® (a) # 
such proceeding is material to the busi- 
ness or financial condition of the regis- 
trant [or if it} ® , (b) such proceeding <4 
involves primarily a claim for damages, 
> or involves potential monetary sanc- 
tions, capital expenditures, deferred 
charges or charges to income, ® and 
the amount involved, exciusive of inter- 
est and costs, exceeds 10 percent ¢ 
the current assets of the registrant and 
its subsidiaries on a consolidated basis 
[. Any such proceedings by governmen- 
tal authorities shall be deemed material 
and shall be described whether or not 
the amount of any claim for damages ir- 
volved exceeds 10 percent of current 
assets on a consolidated basis and 
whether or not such proceedings are 
considered “ordinary routine litigation 
incidental to the business”; provided 
however, that such proceedings which 
are similar in nature may be grouped 
and described generically stating: the 
number of such proceedings in each 
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group; the issues generally involved; 
and, if such proceedings in the aggre- 
gate are material to the business or fi- 
nancial condition of the registrant, the 
effect of such proceedings on the busi- 
ness or financial condition of the regis- 
trant.] ® , or (c) a governmental authori- 
ty is a party to such proceeding and 
such proceeding involves potential 
monetary sanctions, unless the regis- 
trant reasonably believes that such pro- 
ceeding will result in no monetary sanc- 
tions, or in monetary sanctions, 
exclusive of interest and costs, of less 
than $100,000. In addition, if a proceed- 
ing is disclosable under this Instruction, 
the registrant shall state the name and 
address of each governmental authority 
from which any compliance-related re- 
ports relating to each such proceeding 
may be obtained, or, in lieu thereof, 
shall include a statement which indi- 
cates that such names and addresses 
will be furnished without charge to any 
interested person upon written request 
and includes the name and address of 
the person to whom such request 
should be directed. < 


Authority 


These amendments are being proposed 
pursuant to the authority in Sections 6, 
7, 8, and 19(a) of the Securities Act of 
1933 and Sections 12, 13, 15(d) and 
23(a) of the Securities Exchange Act of 
1934. 


[Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 
81, 85; secs. 205, 209, 48 Stat. 906, 
908; sec. 301, 54 Stat. 857; sec. 8, 68 
Stat. 685; sec. 1, 79 Stat. 1051; sec. 
308(a)(2), 90 Stat. 57; secs. 12, 13, 
15(d), 23(a) 48 Stat. 892, 894, 895, 901; 
secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; 
sec 203(a), 49 Stat. 704; sec. 202, 68 
Stat. 686; secs. 3, 4, 5, 6, 78 Stat. 
565-568, 569, 570-574, secs. 1, 2, 3, 
82 Stat. 454, 455; secs. 28(c), 1, 2, 3-5, 
84 Stat. 1435, 1479; sec. 105(b), 88 
Stat. 1503; secs. 8, 9, 10, 18, 89 Stat. 


Volume 22, No. 12, May 19, 1981 





117, 118, 119, 155; sec. 308(b), 90 
Stat. 57; secs. 202, 203, 204, 91 Stat. 
1494, 1498, 1499, 1500; 15 U.S.C. 77f, 
779g, 77h, 77j, 77s,(a), 781, 78m, 
780(d), 78w(a)] 


By the Commission. 


George A. Fitzsimmons 
Secretary 





REGULATORY FLEXIBILITY 
ACT CERTIFICATION 


|, Philip A. Loomis, Jr., Acting Chairman of the Se- 
curities and Exchange Commission, hereby certi- 
fy, pursuant to 5 U.S.C. 605(b), that the proposed 
amendments to the Commission’s environmental 
disclosure provisions set forth in Release No. 
33-6315 (May 4, 1981), if promulgated, will not 
have a significant economic impact on any entity 
subject to the amendments, and therefore will not 
have a significant economic impact on a substan- 
tial number of small entities. The reasons for this 
certification are that the proposed amendments (1) 
will apply only to those entities (including small en- 
tities) that already are subject to the Commission’s 
rules and regulations, and (2) are expected to re- 
sult in a minor net reduction in costs to all regis- 
trants, in that the proposals would permit the omis- 
sion of certain currently mandated disclosures and 
would require only relatively short additional dis- 
closures of information readily available to regis- 
trants. 





Philip A. Loomis, Jr. 
Acting Chairman 
Dated: May 4, 1981 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17762/May 4, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 33-6315/May 4, 1981 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17763/May 4, 1981 


In the Matter of Applications of the 
BOSTON STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Boston Stock Exchange (“BSE’’) has filed ap- 
plications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


AZL Resources, Inc. 
$.48 Cumulative Convertible 
Preferred A—No Par Value 
(File No. 7-5891) 


Bell Industries, Inc. 
Common Stock, $.25 Par Value (File 
No. 7-5892) 





' Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 22524 (April 
17, 1981). The Commission has received no com- 
ments with respect to these applications. 
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Management Assistance Inc. 
Common Stock, $.40 Par Value (File 
No. 7-5893) 


PNB Mortgage & Realty Investors 
Shares of Beneficial Interest, $1 Par 
Value (File No. 7-5894) 


Planning Research Corp. 
Common Stock, $1 Par Value (File 
No. 7-5895) 


Potlatch Corp. 
Common Stock, $1 Par Value (File 
No. 7-5896) 


Southmark Properties 
Shares of Beneficial Interest, $1 Par 
Value (File No. 7-5897) 


A.E. Staley Mfg. Co. 
Common Stock, $10 Par Value (File 
No. 7-5898) 


The Commission finds that approval of the BSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the BSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the BSE are executed at prices which 
are reasonably related to those occuring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the BSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 
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ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Boston Stock 
Exchange in the above named securities are here- 
by approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17764/May 4, 1981 


In the Matter of Application of the 
CINCINNATI STOCK EXCHANGE 
For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Cincinnati Stock Exchange (““CSE’”’) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following security which is listed on 
another national securities exchange: 


Warner Communications 
Common Stock, $1 Par Value (File 
No. 7-5890) 


The Commission finds that approval of the CSE’s 
application for unlisted trading privileges in this se- 


' Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 22524 (April 
17, 1981). The Commission has received no com- 
ments with respect to this application. 
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curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the CSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Section 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 
procing efficienty and to ensuring that transactions 
on the CSE are executed at prices which are rea- 
sonably related to those occuring in other markets. 
Finally the Commission has received no com- 
ments indicating that the granting of this applica- 
tion would not be consistent with the maintenance 
of fair and orderly markets and the protection of in- 
vestors. The Commission further finds that ap- 
proval of the CSE application will provide in- 
creased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Cincinnati 
Stock Exchange in the above named security is 
hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17765/May 4, 1981 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-81-3) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On March 9, 1981, the American Stock Exchange, 
Inc. (“Amex’’) filed with the Commission, pursuant 
to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”) and Rule 
19b-4 thereunder, copies of a proposed rule 
change which would amend Amex Rule 22 to ex- 
pressly authorize Floor Officials to resolve market 
disputes involving Intermarket Trading System 
(“ITS”) rules arising between Amex members and 
members of other ITS participating market cen- 
ters. 


Notice of the proposed rule change together with 


the terms of substance of the proposed rule 
change was given by issuance of a Commission 
Release (Securities Exchange Act Release No. 
17652, (March 23, 1981)) and by publication in the 
Federal Register (46 FR 19371 (March 30, 
1981)). No comments were received with respect 
to the proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange and, in 
particular, the requirements of Section 6(b)(1) and 
(5) and the rules and regulations thereunder, in 
that it enhances the exchange’s ability to enforce 
member compliance with Amex rules and aids in 
perfecting the mechanism of a free and open mar- 
ket and a national market system. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17766/May 4, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGES BY MIDWEST 
STOCK EXCHANGE, INCORPORATED 


File Nos. SR-MSE-81-3 
SR-MSE-81-5 


The Midwest Stock Exchange, Incorporated 
(“MSE”) submitted, on April 1, 1981, and April 28, 
1981, respectively, proposed rule changes under 
Rule 19b-—4 to inform floor members that entering 
an order into the ITS System without first “clearing 
the MSE post” may result in a violation of MSE 
rules. The proposed rule changes indicate that, at 
a minimum, clearing the post requires a broker or 
market maker to be physically present at the post. 
In addition, a broker is required to request a mar- 
ket quote from the specialist prior to entering a 
commitment into the ITS System for another mar- 
ket and a market maker, after requesting the spe- 
cialist’s market quote, to make a bid or offfer at the 
post for the price and size of his intended interest, 
prior to entering a commitment into the ITS Sys- 
tem. 


The foregoing changes have become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (‘Act’). At any time within 
sixty days of the filing of such proposed rule 
changes, the Commission may summarily abro- 
gate such rule changes if it appears to the Com- 
mission that such action is necessary or appropri- 
ate in the public interest, for the protection of 
investors, or otherwise in furtherance of the pur- 
poses of the Securities Exchange Act of 1934. 


Publication of the submissions is expected to be 
made in the Federal Register during the week of 
May 4, 1981. Interested persons are invited to 
submit written data,.views and arguments con- 
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cerning the submissions within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File Nos. 
SR-MSE-81-3, 5. 


Copies of the submissions, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule changes which are filed with the 
Commission, and of all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17767/May 4, 1981 


Administrative Proceeding 
File No. 3-5997; 


In the Matter of 
TANLEY AND OAKLEY INVESTMENT 

CO., INC., and 
LUTHER CAROL TANLEY, JR. 
ORDER IMPOSING REMEDIAL SANCTIONS 
PURSUANT TO SECTIONS 15(b) AND 19(h) OF 
THE SECURITIES EXCHANGE ACT OF 1934 


In these administrative proceedings ordered pur- 
suant to Sections 15(b) and 19(h) of the Securities 
Exchange Act of 1934 (‘Exchange Act’), Re- 
spondents Luther Carol Tanley, Jr. (‘““Tanley’”) and 
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Tanley and Oakley Investment Co., Inc. (“Regis- 
trant’’) have submitted an Offer of Settlement 
which the Commission has determined to accept.' 
Solely for the purpose of these proceedings and 
any other proceedings brought by the Commission 
and, without admitting or denying the allegations 
conatined in the Order for Public Proceedings, 
both Respondents Registrant and Tanley have 
consented to the findings of willful violations and 
sanctions, as set forth below.? 


On the basis of the Order for Public Proceedings 
and the Offer of Settlement which the Commission 
has determined to accept, it is found that Re- 
spondents Registrant and Tanley willfully violated 
Section 17(a) of the Securities Act and Section 
10(b) of the Exchange Act and Rule 10b-—5 pro- 
mulgated thereunder, and that Respondent Tanley 
failed reasonably to supervise salesmen subject to 
his supervision who committed violations as al- 
leged in the Order for Public Proceedings. 


In view of the foregoing, it is in the public interest 
to impose the sanction set forth in the Offer of Set- 
tlement. 


Accordingly, it is ORDERED that: 


A. The registration of Respondent Tanley and 
Oakley Investment Co., Inc. be and hereby is sus- 
pended for a period of twelve (12) months from the 
date of this Order; 


B. Respondent Tanley be and hereby is barred 
from association with any broker or dealer or mu- 
nicipal securities dealer or investment adviser, 
provided, however, that after a period of eighteen 
(18) months from the date of this Order he may 





1 In the Matter of Tanley and Oakley Investment 
Co., Inc., instituted on January 19, 1981, Securi- 
ties Exchange Act of 1934 Release No. 17469, 21 
SEC Docket 1394. 


2 The findings herein are not binding on any other 
Respondents named in these proceedings. 
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apply to become associated with a broker or deal- 
er or municipal securities dealer or investment ad- 
viser in a non-proprietary and non-supervisory ca- 
pacity upon a showing of adequate supervision, 
and 


C. Respondent Tanley be and hereby is ordered to 
comply with the terms of his undertaking to 
dispose of his legal and beneficial interest in 
Tanley and Oakley Investment Co., Inc., to refrain 
from the creation of debt relationship with said 
party, and to fully comply with the terms of his un- 
dertaking as set forth in the Offer of Settlement. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17768/May 4, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE CHICAGO BOARD OPTIONS 
EXCHANGE, INCORPORATED 


File No. SR-CBOE-81-7 


The Chicago Board Options Exchange, Incorpora- 
ted submitted on April 10, 1981, a proposed rule 
change under Rule 19b-—4 to increase position and 
exercise limits for GNMA options from 1,000 to 
2,000 contracts. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
May 4, 1981. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
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ence should be 
CBOE-81-7. 


made to File No. SR- 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any peerson, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17769/May 4, 1981 


An order has been issued granting the application 
of the American Stock Exchange, Inc. to strike the 
common stock ($1 par value) of COOPER- 
JARRETT, INC. from listing and registration there- 
on. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17770/May 5, 1981 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, PA 19103 


(SR-Phix-80-29) 


ORDER APPROVING PROPOSED RULE 
CHANGE 
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On January 2, 1981, the Philadelphia Stock Ex- 
change, Inc. (“Phix’) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (“Act’’) 
and Rule 19b-4 thereunder, copies of a proposed 
rule change to amend Phix Rule 631 to provide 
that no Phix member or member organization may 
establish or maintain private electronic communi- 
cations between the Phix trading floor and a non- 
member without application to and approval by the 
Phix. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17442, January 12, 1981). No comments were re- 
ceived with respect to the proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. ' 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








' Since the subject proposed rule change merely 
provides a procedure by which a Phix member 
may apply to the Phix to establish or maintain 
electronic access between a non-member and the 
Phix trading floor, the Commission, in approving 
the proposed rule change, has not determined the 
extent to which the Act permits an exchange, 
through interpretation of existing rules or adoption 
of new rules, to prohibit all private wires between 
floor members and non-members. That issue is 
not before the Commission and, accordingly, the 
Commission reserves judgment on the merits of 


any rule proposal seeking to establish such an ab- 
solute prohibition. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17771/May 5, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGES BY THE BOSTON 
STOCK EXCHANGE, INC. 


File Nos. SR-BSE-81-5 
SR-BSE-81-6 


The Boston Stock Exchange, Inc. (“BSE’’) 
submitted, on April 30, 1981, two proposed rule 
changes under Rule 19b-—4 to revise the Schedule 
of Value Charge Assessment used to compute 
members’ transaction fees and to impose a tem- 
porary 15 percent increase on all exchange bill- 
ings to members for the period of May 1 through 
September 30, 1981. The rule changes are de- 
signed to help meet increased inflation and 
operational costs of the exchange. 


The foregoing changes have become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (‘Act’). At any time within 
sixty days of the filing of such proposed rule 
changes, the Commission may summarily abro- 
gate such rule changes if it appears to the Com- 
mission that such action is necessary or appropri- 
ate in the public interest, for the protection of 
investors, or otherwise in furtherance of the pur- 
poses of the Securities Exchange Act of 1934. 


Publication of the submissions is expected to be 
made in the Federa/ Register during the week of 
May 11, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submissions within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capito! Street, Washington, D.C. 
20549. Reference should be made to File Nos. 
SR-BSE-81-5 and SR-BSE-81-6. 


Copies of the submissions, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule changes which are filed with the 
Commission, and of all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
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available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17772/May 5, 1981 


Admin. Proc. File No. 3-—5258 
In the Matter of 


ALLEN & COMPANY 

30 Broad Street 

New York, New York 

(8-1804) 

RICHARD M. CROOKS 

OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 


Grounds for Remedial Action 


Failure to Comply with Recordkeeping Require- 
ments 


Where registered broker-dealer, aided and 
abetted by its trader, failed to comply with 
recordkeeping requirements, held, in the public in- 
terest to censure respondents. 


APPEARANCES: 

George M. Duff, Jr. and David R. Foley, of 
Holtzmann, Wise & Shepard, for Allen & Compa- 
ny. 


Philip J. O’Reilly, of Doran, Buckley, Kremer, 
O'Reilly & Pieper, for Richard M. Crooks. 
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Irving M. Einhorn and Robert F. Moyer, for the 
Commission's Division of Enforcement. 


Allen & Company, a registered broker-dealer, and 
Richard M. Crooks, a trader for that firm, appeal 
from the adverse decision of an administrative law 
judge. The law judge found that Allen and Crooks 
aided and abetted a violation of Section 17(e)(1) 
of the Investment company Act by William H. 
Langfield, Il. The law judge concluded that Allen 
and Crooks unlawfully compensated Langfield, 
who worked as a trader for Investors Diversified 
Services, Inc. (“IDS”), investment adviser to a 
complex of registered investment companies 
(“Funds”), by providing him with direct access to 
Allen's trading personnel for his personal trading 
activities. The law judge also found that respond- 
ents violated certain recordkeeping provisions pro- 
mulgated under the Securities Exchange Act. He 
concluded that Allen should be suspended from 
effecting transactions in over-the-counter securi- 
ties for five business days, and that Crooks should 
be suspended from association with any broker or 
dealer for the same period.' 


Respondents appeal from the adverse findings 
made by the law judge and the sanctions he as- 
sessed. Our Division of Enforcement appeais from 
the law judge’s dismissal of certain charges 
against respondents and seeks an increase in the 
sanctions imposed. On the basis of an independ- 
ent review of the record, we make the following 
findings. 


The law judge found that, during the period from 
October 1970 to April 1974, respondents gave 
Langfield compensation proscribed by Section 





‘IDS and Langfield were also respondents in 
these proceedings. Pursuant to their consent, and 
without their admitting or denying the allegations 
against them, Langfield was barred from associa- 
tion with any broker, dealer, investment adviser, 
investment company or affiliate thereof, and IDS 
was censured. Securities Exchange Act Release 
Nos. 13767 and 13768 (July 19, 1977), 12 SEC 
Docket 1280 and 1283. 
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17(e)(1)2 by allowing him direct access to their 
trading room for his personal transactions. The rel- 
evant facts are as follows. 


IDS had sole authority to execute all portfolio 
transactions for the Funds, and Langfield handled 
the bulk of IDS’ over-the-counter transactions. In 
executing those orders, he had complete discre- 
tion in deciding with whom to trade and negotiated 
directly with the firms he selected. IDS permitted 
Langfield to trade for his own account with the 
same marketmakers with whom he traded for 
IDS. Using IDS’ telephone lines and its quotation 
systems, Langfield effected personal transactions 
directly with marketmakers, instructing them to di- 
rect the transactions to the clearing brokers with 
whom he maintained accounts.* As required by 
IDS, he and his clearing broker, to whom he paid 
commissions, submitted confirmations and reports 
to IDS specifying the details of each personal 
transaction. 


Allen was one of the 50 to 100 brokerage firms 
with whom Langfield traded on behalf of IDS, and 
he dealt more often with Crooks than with any 
other trader at Allen. When Crooks was first con- 
tacted by Langfield in November 1970 seeking to 





2Section 17(e)(1) provides, in pertinent part: ‘It 
shall be unlawful for any affiliated person of a reg- 
istered investment company, or any affiliated per- 
son of such person... acting as agent, to accept 
from any source any compensation (other than a 
regular salary or wages from such registered com- 
pany) for the purchase or sale of any property to 
or for such registered company .. . except in the 
course of such person’s business as an underwrit- 
er or broker.” 


3 Although other traders at IDS traded for their own 
accounts, only Langfield dealt directly with 
marketmakers in making personal trades. 


“During the relevant period, Langfield cleared his 
personal transactions with Allen through three 
successive clearing brokers. Langfield also traded 
for the account of the wife of James Murray, his 
superior at IDS. In doing so, Langfield used the 
same practices that he employed in making his 
own trades. 
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trade for his own account, Langfield advised 
Crooks that IDS had no objection. Crooks then ne- 
gotiated personal trades with Langfield in over- 
the-counter securities in which Allen was making a 
market. 


Section 17(e)(1) of the Investment Company Act, 
as pertinent here, prohibits the receipt by an affili- 
ated person of an investment company, or an affil- 
iated person of such person, of compensation 
from any source for the purchase or sale of the in- 
vestment company’s property. It is undisputed that 
Langfield was an affiliated person of an affiliated 
person within the meaning of the Act. 


The question of whether providing Langfield with 
direct access to Allen’s trading personnel consti- 
tuted “compensation” within the meaning and spir- 
it of that term in Section 17(e)(1) is a difficult one. 
However, we need not resolve that question in this 
proceeding because, on the basis of the record 
before us, we are unable to conclude that re- 
spondents had the requisite state of mind to sup- 
port a finding that they aided and abetted a viola- 
tion of Section 17(e)(1) by Langfield. 


The Court of Appeals for the District of Columbia 
Circuit recently held that, in order to establish aid- 
ing and abetting liability for such a violation, it 
must be shown, among other things, that the al- 
leged aider and abetter ‘had a general awareness 
that his role was part of an overall activity that was 
improper.”> Here the law judge specifically con- 


cluded that respondents ‘‘believe[d] that their pro- 
cedures in trading with Langfield were lawful, 
sanctioned by IDS, and engaged in by some 
50-75 other market-makers....” This finding, 
from which the Division did not appeal, coupled 
with the fact that Allen customarily gave direct ac- 
cess to professional traders for their personal 
trades, leads us to conclude that respondents 
were unaware that they were involved in any im- 
proper activity. Thus we are unable to find that 
they willfully aided and abetted any violation of 
Section 17(e)(1).® 


IV. 


The law judge found that respondents failed to 
comply with recordkeeping provisions. We agree. 


Rule 17a—3(a)(1) under the Exchange Act requires 
a broker-dealer to maintain certain records show- 
ing “the account for which each... transaction 
was effected.”” However, Allen’s records reflecting 
Langfield’s personal transactions contain no refer- 
ence to Langfield. Instead, those records show 
trades with Langfield’s clearing broker. Respond- 
ents assert that Langfield was not Allen’s custom- 
er, pointing out that Langfield’s clearing broker, 
not Allen, received commissions from Langfield. 
But, as we have seen, Langfield negotiated his 
personal trades directly with respondents, and the 
clearing broker had no involvement in those nego- 
tiations. Under the circumstances, we think it clear 
that Langfield was in fact Allen's customer and, 
therefore, that Allen’s records were patently defi- 
cient in failing to disclose that circumstance.’ 





5/nvestors Research Corporation v. S.E.C., 628 
F.2d 168, 178 (C.A.D.C., 1980), cert. denied, 101 
S.Ct. 317. See also Decker v. S.E.C., 631 F.2d 
1380, 1387-88 (C.A. 10, 1980). The /nvestors Re- 
search court indicated at note 55 its approval of 
United States v. Deutsch, 451 F.2d 98 (C.A. 2, 
1971), cert. denied, 404 U.S. 1019, which holds 
that, where the alleged aider and abetter is the 
payor of the compensation in question, the only 
intent that need be shown is that the compensa- 
tion was given “in appreciation of past or future 
conduct.” /d. at 113. However, we do not consider 
the Deutsch test applicable to the present situa- 
tion. Here the record does not show that respond- 
ents were aware, even in the most general sense, 
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that they were paying compensation by giving 
Langfield direct access to their trading room for his 
personal transactions. 


6The Division appealed from the law judge’s dis- 
missal of charges that respondents committed ad- 
ditional violations of Section 17(e)(1) as well as vi- 
olations of antifraud provisions. However, after 
reviewing the record before us, we find no basis 
for disagreement with the law judge’s conclusions. 


7The requirement that records be kept embodies 
the requirement that such records be true and cor- 
rect. See, e.g., Lowell Niebuhr & Co., Inc., 18 
S.E.C. 471, 475 (1945). 
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Crooks generally prepared the order tickets 
relating to the transactions he effected. Those 
tickets, which bore the name of Langfield’s clear- 
ing broker rather than that of Langfield, were then 
used to prepare the records in question. We ac- 
cordingly conclude that Allen, willfully aided and 
abetted by Crooks, willfully violated Section 17(a) 
of the Exchange Act and Rule 17a—3(a)(1) there- 
under. 


V. 


Respondents argue that the sanctions imposed by 
the law judge are too severe. Our staff, on the 
other hand, asserts that the sanctions he as- 
sessed are not severe enough. 


Recordkeeping requirements are important not 
only in enabling a broker-dealer to respond 
promptly to customer inquiries and requests but 
also in connection with determining whether a firm 
is in compliance with other regulatory require- 
ments and to protect investors.2 Here, however, 
respondents’ recordkeeping violations were limit- 
ed in nature, the law judge’s major findings of vio- 
lation have been set aside, and respondents’ rec- 
ord earned over many years in the securities 
business is otherwise unblemished. Under the cir- 
cumstances, we conclude that the imposition of 
censure will adequately serve the public interest. 


An appropriate order will issue.? 


By the Commission (Commissioners LOOMIS, 
FRIEDMAN and THOMAS); Commissioner 
EVANS not participating. 


George A. Fitzsimmons 
Secretary 








8See, e.g., Schwarm and Company, 45 S.E.C. 
311, 314 (1973); Fox Securities Company, Inc., 
45 S.E.C. 377, 384 (1973). 


°We have fully considered all of the contentions of 
respondents and our staff. Their exceptions to the 
initial decision are overruled or sustained to the 
extent that they are inconsistent or in accord with 
the views expressed in this opinion. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17772/May 5, 1981 


Admin. Proc. File No. 3-5258 
In the Matter of 


ALLEN & COMPANY 

30 Broad Street 

New York, New York 

(8-1804) 

RICHARD M. CROOKS 

ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that Allen & Company and Richard M. 
Crooks be, and they hereby are, censured. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17773/May 6, 1981 


A notice has been issued giving interested per- 
sons until May 27, 1981 to comment on the appli- 
cation of the Pacific Stock Exchange, Incorpora- 
ted for unlisted trading privileges in the units of 
beneficial interest of HOUSTON OIL TRUST which 
is listed and registered on one or more other na- 
tional securities exchanges and is reported in the 
consolidated transaction reporting system. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17774/May 6, 1981 


A notice has been issued giving interested per- 
sons until May 27, 1981 to comment on the appli- 
cation of the Midwest Stock Exchange, Incorpo- 
rated for unlisted trading privileges in the common 
stock (no par value) of GULF CANADA LIMITED 
which is registered on one or more other national 
securities exchanges and is reported in the con- 
solidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17775/May 6, 1981 


A notice has been issued giving interested per- 
sons until May 27, 1981 to comment on the appli- 
cation of the Midwest Stock Exchange, Incorpo- 
rated for unlisted trading privileges in the units of 
beneficial interest of HOUSTON OIL TRUST which 
is listed and registered on one or more other na- 
tional securities exchanges and is reported in the 
consolidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17776/May 6, 1981 


A notice has been issued giving interest persons 
until May 27, 1981 to comment on the applications 
of the Cincinnati Stock Exchange for unlisted 
trading privileges in four stocks which are listed 
and registered on one or more other national se- 
curities exchanges and are reported in the consol- 
idated transaction reporting system. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17777/May 6, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY PACIFIC STOCK EXCHANGE IN- 
CORPORATED 


File No. SR-PSE-81-8 


The Pacific Stock Exchange Incorporated 
submitted on May 4, 1981, a proposed rule 
change under rule 19b-4 to amend the joint op- 
tions exchange options allocation plan to provide 
for the replacement of involuntarily delisted op- 
tions.! 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
May 11, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-PSE-81-8. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 





1 Identical proposals have be filed by the American 
Stock Exchange, Inc.; Chicago Board Options Ex- 
change, Incorporated; and the Philadelphia Stock 
Exchange, Inc. See Securities Exchange Act Re- 
lease No. 17757 (April 27, 1981), 46 FR 24352 
(April 30, 1981). 
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any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17778/May 6, 1981 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-81-4) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On March 16, 1981, the American Stock Exchange 
Inc. (“Amex’’) filed with the Commission, pursuant 
to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s)(b)(1) (the ‘‘Act’) and 
Rule 19b-4 thereunder, copies of a proposed rule 
change which revises certain exchange proce- 
dures with respect to options opening rotations. 
Among other things the rule (1) standardizes in 
certain instances the use of a modified trading ro- 
tation wherein free trading is allowed in an options 
series once that series is opened; (2) requires 
specialists to announce to the trading crowd (i) 
prior to opening the first options series, any mate- 
rial imbalances of buy and sell orders in any series 
to be opened, and (ii) prior to opening each option 
series, any material imbalance in each such 
series; (3) grants precedence to market orders of 
Registered Options Traders (“ROTs’) left with the 
specialist prior to the opening over bids and offers 
of ROTs in the crowd; and (4) prohibits ROTs, 
after an opening indication has been announced in 
the first option series to be opened, from leaving 
with the specialist any market or limit orders in any 
option series of the same underlying security or 
from modifying any orders previously left with the 
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specialist, until the commencement of free trading 
in that series. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17653, March 24, 1981) and by publication in the 
Federal Register (46 FR 19638, March 31, 1981). 
No written statements with respect to the pro- 
posed rule change were filed with the Commis- 
sion. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








Public Utility Holding Company Act of 
1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 35-22033/May 1, 1981 

In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6577) 
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ORDER AUTHORIZING SALE AND LEASE-BACK 
OF UTILITY ASSETS 


Arkansas Power & Light Company (‘‘Arkansas’) 
an electric utility subsidiary of Middle South Utili- 
ties, Inc., a registered holding, company, has filed 
a declaration with this Commission pursuant to 
Section 12(d) of the Public Utility Holding Compa- 
ny Act of 1935 (‘Act’) and Rule 44 promuigated 
thereunder regarding the following proposed 
transaction. 


Arkansas proposes to lease to One Arkansas As- 
sociates, a Massachusetts limited partnership 
(“owner”), four parcels of land and related ease- 
ments and rights (‘Land’) and to sell to Owner 
four buildings and related improvements (‘‘Im- 
provements”). The Land and Improvements are 
currently owned by Arkansas and are located at, 
or in the vicinity of, the Arkansas Nuclear One 
Generating Station situated near Russellville, in 
Pope county, Arkansas. Owner will pay Arkansas 
book value for the Improvements, which includes 
allowance for funds used during construction, plus 
certain expenses incurred in connection with the 
proposed transaction, for a total cost currently es- 
timated to be approximately $21,295,000. 


Pursuant to a Lease and Sublease Agreement 
(“Lease”), Owner will lease the Improvements and 
sublease the Land back to Arkansas. Arkansas 
understands that the Lease rates during the pri- 
mary terms are equivalent to an effective annual 
interest rate of approximately 14.08% per annum. 
Arkansas expects to charge the payments under 
the Lease to operating expenses and to account 
for the transaction as a lease, since the rent is 
such that Arkansas will not acquire any ownership 
interest in the Improvements subject to the Lease. 


The fees and expenses incurred by Arkansas in 
connection with this transaction are estimated not 
to exceed $77,000. The Missouri Public Service 
Commission has authorized the proposed transac- 
tion. No other state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21980), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
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the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act of rules thereunder, that said dec- 
laration be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 35-22034/May 1, 1981 


In the Matter of 


MIDDLE SOUTH ENERGY, INC. 
New Orleans, Louisiana 


(70-6259) 


SUPPLEMENTAL MEMORANDUM OPINION 
RELATING TO FEE OF FINANCIAL ADVISER 


On March 28, 1979, Middle South Energy, Inc. 
(“MSEI”), a subsidiary of Middle South Utilities, 
Inc., a registered holding company, was granted 
an exception from the competitive bidding require- 
ments of Rule 50, promulgated under the Public 
Utility Holding Company Act of 1935 (‘Act’), in 
order to place privately a second series of first 
mortgage bonds up to $400 million. The order re- 
served jurisdiction over the terms of sale and all 
fees and expenses. Organized in 1974, MSEI is 
engaged in the construction of the Grand Gulf Nu- 
clear Electric Station, located near Natchez, 
Mississippi, to consist of two units with an aggre- 
gate capacity of 2,500 MW. Its first series of $400 
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million of first mortgage bonds was sold by private 
placement in 1977.' 


In anticipation of the private placement, MSEI so- 
licited proposals from investment bankers and in 
response received three proposals. MSEI accept- 
ed the proposal of First Boston, which provided for 
a rate of compensation that was lower than the 
others, and the agreement with First boston, in- 
cluded as an exhibit to MSEI’s financing applica- 
tion, provides for a fee of $1.50 for each $1000 of 
bonds, less a credit of $1 for each $1000 of bonds 
sold to an institutional investor that had sub- 
scribed to the first series. If the entire $400 million 
of bonds had been sold to these investors, First 
Boston’s fee would have been $200,000. It would 
have been paid $600,000 if the bonds had been 
placed with new investors only. 


About six months later, MSEI informed us, by an 
amendment, that it had obtained commitments 
from a group of eleven institutional investors for 
about 25% of the bond issue but on terms that in 
some respects were not in accord with our State- 
ment of Policy relating to first mortgage bonds. On 
December 20, 1979, we issued an order (HCAR 
No. 21347) which authorized the sale on the nego- 
tiated terms of up to $200 million of bonds, as re- 
quested by MSEIl, giving due consideration to 
MSEI's urgent need for the funds and the unex- 
pected market conditions that developed after 
March 28, the day of the accident at the Three 
Mile Island nuclear power plant, as a result of 
which, according to First Boston, institutional in- 
vestors were hesitant or reluctant to make addi- 
tional investments in bonds of a utility committed 
to nuclear powered generation. That order noted 
in particular the variance in terms from our State- 
ment of Policy, on which terms the institutional 
lenders were insistent as non-negotiable, and 
recognizing the exceptional circumstances, we 
stated that our authorization “should not be con- 
sidered a precedent.” 


Under the original agreement First Boston was en- 
titled to a fee of $53,750 for its services,? exclud- 
ing reimbursement of expenses of $14,050 about 
which there is no dispute. First Boston felt that this 
fee was inadequate and reached an agreement 
with MSEI, subject to our authorization, under 
which MSEI waived the one dollar credit, thereby 
increasing First Boston’s compensation to 
$147,750. After review by the Division of Corpo- 
rate Regulation, an order was issued on Novem- 
ber 21, 1980, pursuant to delegated authority 
(HCAR No. 21798), releasing jurisdiction over all 
fees and expenses, which, for lack of sufficient in- 
formation, limited First Boston’s compensation to 
$53,750 pursuant to the original agreement. 


The record has since been supplemented and it 
now provides in detail necessary information bear- 
ing on the extent of the time and effort to place the 
bonds in a difficult market. First Boston is of the 
opinion that its compensation as renegotiated with 
MSEI is within the limits of the Act and is properly 
payable by MSEI. The Division agrees with that 
assessment on the basis of the present record. 


When First Boston was retained as agent for MSEl 
to assist in the private sale of the bonds, it as- 
sumed no risk relative to the bonds. First Boston 
risked only the amount or adequacy of its compen- 
sation, either because substantially less in bonds 
might be sold or more time than estimated might 
be required to persuade the institutional investors 
to buy. In this case, both contingencies occured. 


The one-dollar credit presumably was based on 
the assumption that not too much effort should be 
required to place the new bonds with institutional 
investors who had subscribed to the first bond 
issue. That seemed reasonable enough late in 
1978 when the agreement with MSEI was made. It 
was not to be the case several months later when 
First Boston approached prospective institutional 
investors, old and new, whose modest and reluc- 
tant reception, as noted, was due to events and 
market effects which for all its institutional experi- 
ence First Boston did not and perhaps could not 
anticipate or provide for in the original agreement. 





‘Middle South Energy, Inc., HCAR Nos. 19686 
(September 17, 1976), 19807 (December 15, 
1976) and 20091 (June 24, 1977). 
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2First Boston was to receive a fee of $147,750 
less the credit of $94,000 for bonds placed with in- 
vestors who had subscribed to the first series. 
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First Boston has renegotiated its compensation 
with MSEl, the additional amount remaining less 
than what its competitors for the service re- 
quested. In the circumstances we consider the 
compensation as renegotiated with MSEI as not 
unreasonable and may be paid. To the extent nec- 
essary, the order of November 21, 1980, is hereby 
modified for that purpose. 


Section 7(d)(4) provides for our authorization of 
the sale or distribution of securities unless we find 
that the related fees “are not reasonable.” When 
in a private placement the agreement is negotiated 
and fees are determined on the basis of 
competing proposals for the service, that is of sub- 
stantial assistance to our judgment and decision 
under Section 7(d)(4). Much of its probative value 
would be lost if we were readily to accept, without 
more, a renegotiated agreement because the orig- 
inal proposal, which won in the competition, 
brought in a fee that with hindsight the financial 
advisor considers inadequate or disappointing. We 
are Satisified in this case with the renegotiated 
agreement in terms of Section 7(d)(4), as noted, 
because of the unusual or exceptional circum- 
stances. In this respect our decision today, like the 
related order concerning the terms of sale to the 
institutional lenders, should not be considered a 
precedent. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 35-22035/May 1, 198i 


In the Matter of 


THE SOUTHERN COMPANY 
Atlanta, Georgia 


(70-6562) 
ORDER AUTHORIZING ISSUANCE OF COM- 
MON STOCK PURSUANT TO DIVIDEND REIN- 


VESTMENT AND STOCK PURCHASE PLAN AND 
EMPLOYEES SAVINGS PLAN 
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The Southern Company (“Southern”), a registered 
holding company, has filed an application- 
declaration and amendments thereto with this 
Commission pursuant to Sections 6(a) and 7 of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50(a)(5) thereunder. 


Southern proposes to issue and sell from time to 
time through April 30, 1982, up to 11,000,000 
shares of its authorized but unissued common 
stock, par value $5 per share (‘‘Additional Com- 
mon Stock’), pursuant to its Dividend Reinvest- 
ment and Stock Purchase Plan (‘Dividend Plan’). 
These shares would be in addition to the balance 
of 4,069,045 shares at December 31, 1980, re- 
maining under the authorization granted by order 
of this Commission dated May 14, 1980 (HCAR 
No. 21577). The proceeds from the sale estimated 
to total approximately $126,500,000 would be ap- 
plied toward equity investments in the operating 
subsidiaries and for other corporate purposes. 


The Additional Common Stock will be offered to all 
holders of Southern’s common stock pursuant to 
the Dividend Plan, a voluntary plan, whereby 
shareholders may elect to (1) have cash dividends 
on all of their shares of Southern common stock 
automatically reinvested in additional shares of 
such stock at a price equal to 95% of the average 
of the high and low sale prices of Southern’s com- 
mon stock, as published in The Wall Street Jour- 
nal in its NYSE Composite Transactions, on the 
dividend payment date (‘Market Price Average’) 
or (2) reinvest less than all their cash dividends in 
shares of Southern’s common stock at a price 
equal to 95% of the Market Price Average, or (3) 
reinvest all or less than all of their cash dividends 
as described above and, in addition, make option- 
al cash payments (not less than $25 per payment 
nor more than a total of $6,000 per quarter) to in- 
vest in shares of Southern’s common stock at a 
price equal to 100% of the Market Price Average, 
or (4) continue to receive cash dividends on all 
shares held and invest only optional cash pay- 
ments. Cash dividends on shares credited to a 
participant's account will be reinvested in shares 
of Southern’s common stock at a price equal to 
95% of the Market Price Average. No shares will 
be sold under the Dividend Plan at less than par 
value. Southern reserves the right to suspend, 
modify (subject to Commission approval) or termi- 
nate the Dividend Plan at any time. The First Na- 
tional Bank of Atlanta currently administers the 
Dividend Plan and purchases the shares of South- 
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ern’s common stock under the Dividend Plan as 
agent for the participants. No service charge or 
commission is paid by participants in connection 
with purchases under the Dividend Plan. 


Participants retain all voting rights relating to 
shares purchased under the Dividend Plan and 
credited to their accounts, and shares will be 
voted in accordance with the instructions of the 
participant to whose account they are credited. A 
participant may withdraw from the Dividend Plan 
at any time upon written notice. 


Southern also proposes to issue and sell from time 
to time through April 30, 1983 a maximum of 
1,000,000 shares of its authorized but unissued 
common stock, par value $5 per share (‘‘New 
Stock’) pursuant to the Employee Savings Plan 
for the Southern Company System (‘‘Savings 
Plan’). The proceeds from the sale of the New 
Stock, estimated to be approximately 
$11,500,000, would be applied to equity invest- 
ments in the its operating subsidiaries and for 
other corporate purposes. 


The New Stock will be offered to employees of 
Southern’s subsidiaries pursuant to the Savings 
Plan, a voluntary plan under which employees 
may contribute, through payroll deductions, not 


less than 2% nor more than 12% of their compen- 
sation. Each employing company will contribute, 
on behalf of each of the Savings Plan members in 
its employ, an amount equal to one of the follow- 
ing percentages of the member’s contributions as 
are not in excess of 6% of the member’s compen- 
sation: 


Member's Completed Years 


of Accredited Service Percentage 


1 to 10 years 
11 to 15 years 
16 to 20 years 
in excess of 20 years 


An employee is eligible to participate in the Sav- 
ings Plan if he has completed at least one year of 
service (in which he has completed at least 1,000 
hours of service) with one or more Southern sub- 
sidiaries. Any employee represented by a collect- 
ive bargaining agent may not participate unless 
the representatives of his bargaining unit and the 
employing company mutually agree to 
participation by members of the bargaining unit. 
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Each Savings Plan member must direct that his 
contributions be invested in one or more of three 
funds: (1) Company Stock Fund-consisting of 
Southern’s common stock; (2) Equity 
Fund—consisting of common or capital stocks 
and securities convertible into common or capital 
stocks (other than securities issued by or converti- 
ble into securities issued by Southern or any of its 
subsidiaries), short-term investments and invest- 
ments in certain commingled trust funds; and (3) 
Fixed Income Fund—consisting of direct obliga- 
tions of the U.S. Government and its agencies, 
corporate bonds, debentures, notes, certificates of 
indebtedness, evidences of indebtedness of 
Southern or its subsidiaries of affiliates, savings 
account deposits and investments in certain com- 
mingled trust funds. The member may change 
such investment direction once each year. All em- 
ploying company contributions are invested in the 
Company Stock Fund. The First National Bank of 
Atlanta acts as Trustee for the trust which is part 
of the Savings Plan, and the Savings Plan is ad- 
ministered by the Savings Plan Committee, the 
members of which are appointed by the Board of 
Directors of Southern Company Services, Inc. The 
common shares of Southern held by the Trustee 
are voted in accordance with written directions re- 
ceived from the individual members on whose be- 
half such shares are held and any such shares for 
which voting instructions are not received are not 
voted. The Trustee has the authority to vote all 
other securities in its discretion. 


Investment purchases by the Trustee for the funds 
may be made either on the open market or by pri- 
vate purchase, provided that no private purchase 
may be made of common stock of Southern at a 
price greater than the last sale price or current in- 
dependent bid price, whichever is higher, for such 
stock on the New York Stock Exchange, plus an 
amount equal to the commission payable ina 
stock exchange transaction if such private pur- 
chase is not made from Southern. The Trustee 
may purchase common stock of Southern directly 
from Southern under the Dividend Plan or under 
any other similar plan made available to all hold- 
ers of record of shares of common stock of South- 
ern, at the purchase price provided for in such 
plan. 


The amount credited to a member’s account attrib- 
utable to his own contributions is fully vested in 
the member at all times. Amounts attributable to 
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employing company contributions will be fully vest- 
ed in a member upon his total and permanent dis- 
ability as defined by the Social Security Adminis- 
tration, his death, or his retirement pursuant to the 
pension plan of his employing company. Prior to 
any such event, the amount to the credit of a 
member’s account attributable to employing com- 
pany contributions will be vested in the member in 
accordance with a schedule which begins with a 
50% vesting after five years of service and in- 
creases by 10% with each subsequent year of 
service thus becoming fully vested after ten years 
of service. 


Brokerage fees, commissions, transfer taxes and 
other expenses incident to the purchase or sale of 
securities by the Trustee are deemed to be a part 
of the cost of such securities or deducted in 
computing the proceeds therefrom, as the case 
may be, and are paid from the trust fund. Any 
transfer taxes in connection with the distribution of 
Southern common stock to members or their ben- 
eficiaries are borne by the accounts of the mem- 
bers as the Savings Plan Committee shall deter- 
mine. Taxes, if any, payable with respect to the 
assets or income of the trust fund are charged 
against the accounts of members. Other expenses 
of administering the Savings Plan are paid by 
Southern Company Services, Inc., subject to reim- 
bursement by the other employing companies of 
their proportionate shares of such expenses. 


The Board of Directors of Southern Company 
Services, Inc. has the right to amend or terminate 
the Savings Plan in whole or in part. In the event 
of termination or partial termination or upon com- 
plete discontinuance of contributions under the 
Savings Plan by all employing companies or by 
any one employing company, the amount to the 
credit of the accounts of each member whose em- 
ploying company shall be affected by such termi- 
nation or discontinuance shall become non- 
forfeitable and generally will be distributed to the 
member as soon as practicable after such termi- 
nation or discontinuance. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated to 
be $175,325, including counsel fees of $20,000 
and printing fees of $55,000. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
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(HCAR No. 21971) and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT |S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be and here- 
by is granted and permitted to become effective 
forthwith subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act, ex- 
cept that certificates thereunder shall be filed 
quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22036/May 4, 1981 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY 
180 East Broad Street 
Columbus, Ohio 43215 


(70-6591) 


NOTICE OF PROPOSAL BY HOLDING COMPA- 
NY TO ACT AS GUARANTOR FOR SUBSIDIAR- 
IES 


American Electric Power Company (“AEP”), a reg- 
istered holding company, has filed a declaration 
with this Commission pursuant to Sections 12(b) 
and 12(f) of the Public Utility Holding Company Act 
of 1935 (‘Act’) and Rule 45 thereunder. AEP pro- 
poses 1) to enter into contracts of guarantee on 
behalf of American Electric Power Service Corpo- 
ration (“AEPSC”) and Columbus and Southern 
Ohio Electric Company (‘““C&SOE”), each a sub- 
sidiary of AEP, and 2) that AEPSC and C&SOE be 
added to the General Agreement of Indemnity 
dated November 8, 1976, between AEP and Sea- 
board Surety Company. 
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With the exception of AEPSC and C&SOE the 
AEP System companies operating in Ohio are 
self-insured as to workmen’s compensation liabili- 
ty. The Industrial Commission of Ohio requires 
self-insuring employees to post bonds of up to 
$5,000,000 each and has required AEP to guaran- 
tee payment of workmen’s compensation benefits 
by its subsidiaries should they fail to make such 
payments. Accordingly, the maximum amount of 
indemnity from AEP to Seaboard Surety, which 
provides the required bonds for AEP’s System 
companies, will be increased from $15,000,000 to 
$25,000,000 and AEP will provide the required 
guarantees of its subsidiaries’ performance. 


The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by May 28, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the declaration, as filed or as it 
may be amended, may be permitted to become ef- 
fective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22037/May 4, 1981 


In the Matter of 


COLUMBUS AND SOUTHERN OHIO ELECTRIC 
COMPANY 
Columbus, Ohio 


(70-6585) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF BONDS AND PREFERRED STOCK 


Columbus and Southern Ohio Electric Company 
(“CSOE”), an electric utility subsidiary of Ameri- 
can Electric Power Company, Inc., a registered 
holding company, has filed an application- 
declaration with this Commission pursuant to Sec- 
tions 6(b) and 12(c) of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) and Rules 42 and 50 
thereunder. 


Arkansas proposes to issue and sell up to 
$110,000,000 aggregate principal amount of its 
first mortgage bonds, of a new series, having a 
maturity of not less than 5 years and not more 
than 30 years. The bonds will be issued under 
CSOE’s Indenture of Mortgage and Deed of Trust 
dated September 1, 1940, as supplemented and 
as to be further supplemented. CSOE also pro- 
poses to issue and sell up to 600,000 shares of a 
new series of its cumulative preferred stock with a 
par value of $25 per share. The terms of the bonds 
and the preferred stock will be used by CSOE to fi- 
nance its business, including the repayment of 
bank loans and other short-term debt. 


The proposed transactions have been authorized 
by The Public Utilities Commission of Ohio. No 
other state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. The fees and expenses to be 
incurred in connection with the transactions are 
estimated at $254,770 for the bonds and $117,575 
for the preferred stock. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 21997), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
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the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22037A/May 5, 1981 


In the Matter of 


COLUMBUS AND SOUTHERN OHIO ELECTRIC 
COMPANY 
Columbus, Ohio 


(70-6585) 


SUPPLEMENTAL ORDER CORRECTING 
ERROR 


The order previously issued herein dated May 4, 
1981 (HCAR No. 22037) is hereby corrected in the 
following respect. 


The first sentence of the second paragraph is cor- 
rected to read as follows: 


CSOE proposes to issue and sell up to 
$110,000,000 aggregate principal 
amount of its first mortgage bonds, of a 
new series, having a maturity of not less 
than 5 years and not more than 30 
years. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22038/May 5, 1981 
In the Matter of 


NORTHEAST UTILITIES 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


THE CONNECTICUT LIGHT AND POWER 
COMPANY 

Selden Street 

Berlin, Connecticut 06037 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Selden Street 
Berlin, Connecticut 06037 


WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 

174 Brush Hill Avenue 

West Springfield, Massachusetts 01089 


HOLYOKE WATER POWER COMPANY 
One Canal Street 
Holyoke, Massachusetts 01040 


NORTHEAST NUCLEAR ENERGY COMPANY 
Selden Street 
Berlin, Connecticut 06037 


(70-6586) 


NOTICE OF PROPOSAL TO ISSUE AND SELL 
SHORT-TERM NOTES AND COMMERCIAL 
PAPER; PROPOSAL BY PARENT TO MAKE 
CAPITAL CONTRIBUTIONS TO SUBSIDIARIES; 
REQUEST FOR EXEMPTION FROM COMPETI- 
TIVE BIDDING AS TO COMMERCIAL PAPER 


The Connecticut Light and Power Company 
(“CL&P”), The Harford Electric Light Company 
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(““‘HELCO”’), Western Massachusetts Electric 
Company (‘‘WMECO”’), Holyoke Water Power 
Company (“HWP”) and Northeast Nuclear Energy 
Company (“NNECO”), wholly-owned subsidiaries 
of Northeast Utilities (‘NU’) have filed an 
application-declaration and an amendment thereto 
with this Commission pursuant to Sections 6,7 and 
12(b) of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rules 45, 50(a)(2) and 
50(a)(5)(B) thereunder. 


This application-declaration relates to (1) pro- 
posed short-term borrowings by applicants- 
declarants through the issuance of notes to banks 
and, with the exception of HWP and NNECO, the 
issuance of commercial paper to a dealer in com- 
mercial paper from time to time on or before June 
30, 1982 and (2) proposed capital contributions 
and open account advances by NU to its subsidi- 
ary companies. The aggregate amount of all such 
notes at any time outstanding, whether issued to 
banks or to a dealer in commercial paper wculd 
not exceed $80,000,000 in the case of NU, 
$255,000,000 in the case of CL&P, $160,000,000 
in the case of HELCO, $60,000,000 in the case of 
WMECO, $20,000,000 in the case of HWP and 
$80,000,000 in the case of NNECO. The aggre- 
gate amount of bank notes and commercial paper 
that will be outstanding at any time will, in the 
cases of CL&P, HELCO and WMECO, be reduced 
by the amount of loans which such company or 
companies may have outstanding on a revolving 
basis under the Revolving Credit/Term Loan 
Agreement dated August 25, 1980 to which such 
companies are parties (HCAR No. 21684). CL&P, 
HELCO and WMECO each have authorization 
from the holders of their respective preferred 
stocks to issue securities representing unsecured 
indebtedness up to a maximum of 20% of their re- 
spective capitalizations not later than March 31, 
1984 in the case of CL&P and HELCO and Febru- 
ary 10, 1984 in the case of WMECO. 


The applicants propose to renew and extend any 
outstanding notes or to refund them with other 
similar notes issued to banks or to a dealer in 
commercial paper and to issue and sell additional 
short-term notes (and to renew such notes) from 
time to time to meet portions of their capital re- 
quirements, subject to the applicable maximum 
limitations. 


The bank notes will each be dated the date of 
issue, will have maximum dates of nine months 


974/SEC DOCKET 


with right of renewal, will bear interest at the prime 
rate or at the prime rate plus a fraction thereof 
(not, as of April 30, 1981, exceeding 110% of the 
prime rate for any of the applicants), will be issued 
no later than June 30, 1982 and will be subject to 
prepayment without premium at any time at the 
applicants’ option. 


With respect to the issuance of bank notes, the 
applicants have credit lines with a number of 
banks subject in some cases to commitment fees 
and/or compensating balance requirements. The 
effective cost of borrowings under such credit 
lines, based on a prime rate of 18%, ranges from 
19.08% to 23.04%. The bank credit lines expire at 
various times in 1981 and 1982 and their contin- 
ued availability is subject to continuing review by 
the banks involved. Bank credit lines of the appli- 
cants may be changed and additional lines may be 
obtained from other banks. As of April 30, 1981, 
the credit lines permitted maximum borrowings of 
$176,655,000 at the prime rate; $30,000,000 at 
106% of the prime rate; $30,000,000 at 107% of 
the prime rate; $6,000,000 at 109% of the prime 
rate; and $12,000,000 at 110% of the prime rate. 


From time to time conditions in the capital markets 
are such that, in lieu of borrowing under their cred- 
it lines at interest rates based on the prime rate or 
the prime rate plus a fraction thereof, the appli- 
cants will find it advantageous to issue bank notes 
with interest rates determined with reference to 
other financial indices (such as the Federal Funds 
rates, bank certificate of deposit rates, Eurodollar 
rates or any combinations of these rates). In such 
cases, there may be prepayment penalties associ- 
ated with the bank notes. The applicants will avail 
themselves of the option of issuing bank notes on 
this basis in circumstances in which they antic- 
ipate that their effective borrowing costs will be 
lower than for borrowings under their conventional 
credit lines. Of the banks with which the applicants 
had credit lines on April 30, 1981, banks having 
commitments aggregating $225,500,000 have 
offered such terms to the applicants at varying 
times. 


Commercial paper will be issued in the form of 
short-term promissory notes in denominations of 
not less than $50,000 and not more than 
$1,000,000, of varying maturities, with no maturity 
more than 270 days after the date of issue and will 
not be repayable prior to maturity. The commercial 
paper will be sold directly to a dealer in commer- 
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cial paper, Lehman Commercial Paper, Incorpora- 
ted, at the discount rate per annum prevailing at 
the date of issuance for commercial paper of com- 
parable quality and of the particular maturity sold 
by public utility issuers thereof to commercial 
paper dealers. No commercial paper shall be 
issued having a maturity of more than 90 days at 
an effective interest cost to the applicant in excess 
of the effective banks in an amount at least equal 
to the principal amount of such commercial paper. 
No commission or fee will be payable in connec- 
tion with the issuance and sale of the commercial 
paper. The purchasing dealer, as principal, will 
reoffer the commercial paper to institutional in- 
vestors at a discount of not more than % of 1% per 
annum less than the prevailing discount rate to the 
applicant in such manner as not to constitute a 
public offering. 


The commercial paper will be reoffered to not 
more than 200 identified and designated custom- 
ers in a list (nonpublic) prepared for each appli- 
cant in advance by the purchasing dealer. No ad- 
ditions will be made to this customer list which 
includes commercial banks, insurance companies, 
corporate pension funds, investment trusts, foun- 
dations, colleges and universities, municipal and 
state benefit funds, eleemosynary institutions, fi- 
nance companies and nonfinancial corporations 
purchasing such paper for the purpose of investing 
their funds on a short-term basis. It is anticipated 
that the commercial paper will be held by custom- 
ers to maturity, but if such customers desire to 
resell prior to maturity, the purchasing dealer, pur- 
suant to a verbal repurchase agreement, will re- 
purchase the commercial paper and reoffer the 
same to others in the group of 200 customers. 


NU expects to apply the new funds derived from 
the issuance and sale of the bank notes and the 
commercial paper during the period from June 1, 
1981 to June 30, 1982 (1) to make capital contri- 
butions of $30,000,000 to CL&P, (2) to make open 
account acvances to HWP in amounts not to ex- 
ceed in the aggregate $6,000,000, to Rocky River 
Realty Company and the The Quinnehtuk Compa- 
ny, both wholly-owned real estate subsidiaries of 
NU, in amounts not to exceed in the aggregate 
$2,500,000 and $500,000, respectively, and (3) to 
supply funds as needed to other subsidiary 
companies as heretofore or hereafter authorized 
by the Commission. All capital contributions to 
subsidiaries will be credited to their capital surplus 
accounts. NU may make additional capital contri- 
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butions of up to $10,000,000 to CL&P (or up to 
$40,000,000 in the aggregate), up to $30,000,000 
to HELCO, and up to $20,000,000 to WMECO, 
and it may elect to convert all or any portion of the 
estimated $6,000,000 of planned open account 
advances to HWP to capital contributions. Such 
determinations will be made in light of such factors 
as the results of rate cases, the ability of such 
companies to complete planned long-term 
financings, the performance of nuclear units (in 
the cases of CL&P, HELCO and WMECO) and the 
financial condition of the subsidiary. 


The funds to be derived by CL&P, HELCO and 
WMECO from their proposed transactions will be 
applied, together with other funds available to 
these companies, to provide working capital and to 
finance their respective construction expenditures 
(including Allowance for Funds Used During Con- 
struction but excluding nuclear fuel) in 1981 and 
1982, which are estimated to be $414,000,000, 
$207,000,000 and $118,000,000, respectively. 
Funds derived by HWP from their proposed trans- 
actions will be applied to the installation of a sec- 
ond hydro unit as its facility at Hadley Falls on the 
Connecticut River, to the conversion of its Mt. Tom 
station from oil to coal (to the extent that funds 
from the other sources described below are insuf- 
ficient) and to provide working capital. NNECO will 
apply funds derived from the sale of bank notes 
and other funds available to it, for nuclear fuel 
financing during 1981 and 1982 and for operating 
and maintenance expenses for the Millstone 
plants. NNECO’s estimated total nuclear fuel ex- 
penditures in 1981 and 1982 total $131,000,000. 


HWP expects that it will finance most of the cost of 
conversion of its Mt. Tom station through an “oil 
conservation adjustment” rate mechanism that will 
be collected from customers once the plant begins 
to burn coal. The initial costs of conversion and 
any excess of costs over the rates so collected are 
expected to be financed through the sale of bank 
notes and capital contributions and/or open ac- 
count advances from NU until a proposed revolv- 
ing credit agreement between HWP and a group of 
banks is executed and receives necessary approv- 
als. The proposed revolving credit agreement will 
be the subject of a separate application- 
declaration to this Commission. 


Except as otherwise described herein and unless 
otherwise authorized by the Commission, any 
bank notes or commercial paper of NU, CL&P, 
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HELCO, WMECO, HWP and NNECO outstanding 
at June 30, 1982, will be repaid from internal cash 
resources or from the proceeds of long-term debt 
or equity financing. 


The applicants-declarants request an exemption 
from the competitive bidding requirements of Rule 
50 pursuant to paragraph (a)(5)(B) as to the issu- 
ance and saie of the commercial paper on the 
grounds that it is not practical to invite competitive 
bids for commercial paper and that current rates 
for commercial paper of borrowers such as 
applicants-declarants are published daily in finan- 
cial publications. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
May 29, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on this applicants-declarants at 
the addresses specified above. Proof of service 
(by affidavit or, in the case of an attorney at law, 
by certificate) should be filed with the request. Any 
request for a hearing shall identify specifically the 
issues of fact or law that are disputed. A person 


who so requests will be notified of any notice or 
order issued in this matter. After said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22039/May 5, 1981 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
Boston, Massachusetts 


(70-6583) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF COMMON STOCK PURSUANT TO DIVIDEND 
REINVESTMENT AND COMMON STOCK PUR- 
CHASE PLAN; EXCEPTION FROM COMPETI- 
TIVE BIDDING 


Eastern Utilities Associates (‘‘EUA’’), a registered 
holding company, has filed an application- 
declaration and an amendment thereto with this 
Commission pursuant to Sections 6,7,9,10, and 12 
of the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 42 and 50 thereunder. 


Pursuant to a Commission order dated December 
6, 1979 (HCAR No. 21329), EUA was authorized 
to issue and sell from time to time through March 
31, 1982, up to 200,000 shares of its authorized 
but unissued common stock pursuant to its Divi- 
dend Reinvestment and Common Stock Purchase 
Plan (‘Plan’). As of March 17, 1981, EUA had 
issued and sold 182,577 such shares. EUA pro- 
poses to issue, or purchase, and sell from time to 
time through June 1, 1982, the 17,423 common 
shares remaining from the 200,000 shares previ- 
ously authorized, plus a maximum of 400,000 ad- 
ditional common shares under the Plan subject to 
the same terms as previously authorized. The sale 
of 400,000 shares of common stock, $5 par value, 
at approximately $11.00 per share would generate 
proceeds of $4,400,000. If purchases are made 
with reinvested dividends, the purchase price will 
be 95% of the average of the closing sales prices 
of EUA’s common shares as reported by The Wall 
Street Journal as composite transactions during 
the last five trading days immediately preceding 
the Investment Date. Purchases made with option- 
al cash payments will be made at 100% of such 
average closing prices. The Investment Date is the 
dividend payment date for months in which a divi- 
dend is payable, and the fifteenth day of the month 
for other months. Although EUA may have some 
dividends and optional cash applied to the pur- 
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chase of common shares in the open market. The 
shares are voted in accordance with the written in- 
structions of the holders and any shares for which 
proper voting authorization is not received are not 
voted. The proceeds will be used by EVA for in- 
vestments in its subsidiaries, for the payment of 
indebtedness, and for other corporate purposes. 


EUA requests an exception from the competitive 
bidding requirements of Rule 50 for the proposed 
common stock issuance and sale pursuant to Rule 
50 (a)(5) because of the nature of the Plan. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated to 
be $21,300, including legal fees of $2,300. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22001) and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT |S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be and it 
hereby is, granted and permitted to become effect- 
ive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





Company 





CPL ~ $45,000,000 
$55,000,000 
WTU $10,000,000 


SWEPCO 
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Amount 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22040/May 6, 1981 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
Dallas, Texas 


(70-6587) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF COMMON STOCK 


Central and South West Corporation (“CSW”), a 
registered holding company, has filed a declara- 
tion with this Commission under Sections 6(a) and 
7 of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 50 thereunder. CSW pro- 
poses to issue and sell by September 30, 1981 up 
to 6,000,000 shares of its common stock, par 
value $3.50 per share. Net proceeds, estimated at 
$84,000,000, from the sale of the stocks will be 
used to retire short-term debt. Such short-term 
debt was incurred to finance capital contributions, 
to be made by December 31, 1981, authorized by 
this Commission by order dated April 24, 1981 
(HCAR No. 21998), to Central Power and Light 
Company (‘CPL’), Southwestern Electric Power 
Company (“SWEPCO”) and West Texas Utilities 
Company (‘““‘WTU”), each of which is a wholly 
owned subsidiary of CSW. 


The anticipated month of the contribution, short- 
term debt outstanding and 1981 construction pro- 
grams as well as the amount of the capital contri- 
bution are: 


Anticipated Anticipated 
Short-Term 1981 

Debt Out- Construction 
standing at time Program 

of Contribution 


$46,000,000 
$57,000,000 
$12,000,000 


$171,000,000 
$137,000,000 
$ 53,000,000 
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Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21998) and 
no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT |S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, be, and it hereby is, permitted to be- 
come effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





Release No. 628/May 5, 1981 


The Securities and Exchange Commission has 
issued an order under the Trust Indenture Act 
(“Act”) on application of Barclays American Cor- 
poration (‘‘Barclays’’) that the trusteeship of 
Morgan Guaranty Trust of New York under two in- 
dentures of Barclays is not so likely to involve a 
material conflict of interest as to make it necessary 
to disqualify Morgan Guaranty Trust of New York 
from acting as trustee. 
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TRUST INDENTURE ACT OF 1939 
Release No. 629/May 6, 1981 


In the Matter of 


ITO-YOKADO CO., LTD. 
(Kabushiki Kaisha Ito-Yokado) 


File No. 22-11033 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 310(b)(1)(ii) 


The Securities and Exchange Commission has 
issued an order on an application by lto-Yokado 
Co., Ltd. pursuant to Section 310 (b)(1)(ii) of the 
Trust Indenture Act of 1939 (the “Act’’) declaring 
that the trusteeships of The Bank of Tokyo Trust 
delcaring that the trusteeships of The Bank of 
Tokyo Trust Company under (1) three existing in- 
dentures qualified under the Act, and (2) two Eng- 
lish Trust Deeds not qualified under the Act, are 
not so likely to involve a material conflict of inter- 
est as to make it necessary in the public interest or 
for the protection of investors to disqualify The 
Bank of Tokyo Trust Company from acting as trus- 
tee under the qualified indentures. 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11756/May 1, 1981 


In the Matter of 


ST. PAUL LIFE INSURANCE COMPANY 
ST. PAUL VARIABLE ANNUITY FUND A 
ST. PAUL VARIABLE ANNUITY FUND B 


and 


ST. PAUL INVESTORS, INC. 
500 Bielenberg Drive 
Woodbury, MN 55125 


(812-4775) 


ORDER PURSUANT TO SECTION 11 OF THE 
ACT APPROVING CERTAIN OFFERS OF EX- 
CHANGE AND PURSUANT TO SECTION 6(c) OF 
THE ACT GRANTING EXEMPTIONS FROM SEC- 
TIONS 2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
27(c)(1), 27(c)(2), AND 27(d) AND RULE 22c-1 
THEREUNDER. 


St. Paul Life Insurance Company (‘‘St. Paul’) and 
St. Paul Variable Annuity Funds A and B, separate 
accounts of St. Paul registered under the Invest- 
ment Company Act of 1940 (‘‘Act’’) as unit invest- 
ment trusts, and St. Paul Investors, Inc., filed an 
application on December 11, 1980 and an amend- 
ment thereto on April 6, 1981 for an order of the 
Commission pursuant to Section 11 of the Act ap- 
proving certain offers of exchange and pursuant to 
Section 6(c) of the Act granting exemptions from 
Sections 2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
27(c)(1), 27(c)(2) and 27(d) of the Act and Rule 
22c-1 thereunder, to the extent necessary, to per- 
mit the transactions described in the application. 


On April 8, 1981 a notice was issued (Investment 
Company Act Release No. 11725) of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 
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The matter has been considered and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 


IT 1S ORDERED, pursuant to Section 11 of the 
Act, that the proposed exchange offers be, and 
hereby are, approved, and pursuant to Section 
6(c) of the Act, that the requested exemptions 
from Sections 2(a)(32), 2(a)(35), 22(c), 
26(a)(2)(C) 27(c)(1), 27(c)(2) and 27(d) and Rule 
22c-1 thereunder, be, and hereby are, granted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11757/May 1, 1981 


In the Matter of 
MFS/NWNL VARIABLE ACCOUNT 
and 


NORTHWESTERN NATIONAL LIFE 
INSURANCE COMPANY 

20 Washington Avenue South 

Minneapolis, MN 55440 


(812-4855) 


ORDER PURSUANT TO SECTION 11 OF THE 
ACT APPROVING CERTAIN OFFERS OF ExX- 
CHANGE. 


Northwestern National Life Insurance Company 
(“NWNL”) and MFS/NWNL Variable Account, a 
separate account of NWNL registered under the 
Investment Company Act of 1940 (‘Act’) as a unit 
investment trust, filed an application on March 30, 
1981 for an amendment to an order dated Sep- 


SEC DOCKET/979 





tember 23, 1980 (Investment Company Act Re- 
lease No. 11512) approving certain offers of ex- 
change pursuant to Section 11 of the Act to the 
extent necessary to permit the transactions de- 
scribed in the application. 


On April 7, 1981 a notice was issued (Investment 
Company Act Release No. 11724) of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 


IT IS ORDERED, pursuant to Section 11 of the Act 
that the proposed exchange offers be, and hereby 
are, approved effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11758/May 1, 1981 


In the Matter of 


BANKERS SECURITY VARIABLE ANNUITY 
FUND A 

BANKERS SECURITY VARIABLE ANNUITY 
FUND B 

BANKERS SECURITY VARIABLE ANNUITY 
FUND C 

BANKERS SECURITY VARIABLE ANNUITY 
FUND D 

BANKERS SECURITY VARIABLE ANNUITY 
FUND E 

BANKERS SECURITY VARIABLE ANNUITY 
FUND F 
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BANKERS SECURITY VARIABLE ANNUITY 
FUND G 

BANKERS SECURITY VARIABLE ANNUITY 
FUND H 

BANKERS SECURITY VARIABLE ANNUITY 
FUND | 


and 


OPPENHEIMER FUND, INC. 

OPPENHEIMER A.I.M. FUND, INC. 

OPPENHEIMER INCOME FUND OF BOSTON, 
INC. 

OPPENHEIMER TIME FUND, INC. 

OPPENHEIMER SPECIAL FUND, INC. 

OPPENHEIMER OPTION INCOME FUND, INC. 

OPPENHEIMER HIGH YIELD FUND, INC. 

OPPENHEIMER TAX-FREE BOND FUND, INC. 

OPPENHEIMER MONEY MARKET FUND, INC. 

OPPENHEIMER SYSTEMATIC CAPITAL 
ACCUMULATION PROGRAM 

OPPENHEIMER TIME FUND CAPITAL 
ACCUMULATION PROGRAM 

OPPENHEIMER CAPITAL ACCUMULATION 
PROGRAM OF SHARES OF A.I.M. FUND, INC. 

OPPENHEIMER MANAGEMENT 
CORPORATION 

2 Broadway 

New York, N.Y. 10004 


and 


BANKERS SECURITY LIFE INSURANCE 
SOCIETY 

1701 Pennsylvania Avenue, N.W. 

Washington, D.C. 20006 


(812-4825) 


ORDER PURSUANT TO SECTION 11 OF THE 
INVESTMENT COMPANY ACT OF 1940 AP- 
PROVING CERTAIN OFFERS OF EXCHANGE 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM SECTIONS 
27(a)(3) AND RULE 27a-2 THEREUNDER, SEC- 
TIONS 27(d), 27(e), 27(f) AND RULES 27e-1 and 
27f-1 THEREUNDER, SECTION 26(a) AND SEC- 
TION 27(c)(2). 


Bankers Security Life Insurance Society (“Bankers 
Security”) and Bankers Security Variable Annuity 
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Fund A, B, and C, a unit investment trust regis- 
tered under the Investment Company Act of 1940 
(“Act”), Bankers Security Variable Annuity Fund 
D, E, F, G, H, and |, a unit investment trust regis- 
tered under the Act, Oppenheimer Fund, Inc., 
Oppenheimer A.|.M. Fund, Inc., Oppenheimer In- 
come Fund of Boston, Inc., Oppenheimer Time 
Fund, Inc., Oppenheimer Income Fund of Boston, 
Inc., Oppenheimer Time Fund, Inc., Oppenheimer 
High Yield Fund, Inc., Oppenheimer Tax-Free 
Bond Fund, Inc., and Oppenheimer Money Market 
Fund, Inc., diversified management investment 
companies registered under the Act, and 
Oppenheimer Systematic Capital Accumulation 
Program, Oppenheimer Time Fund Capital Accu- 
mulation Program, and Oppenheimer Capital Ac- 
cumulation Program of Shares of A.I.M. Fund, 
Inc., each being a unit investment trust registered 
under the Act, and Oppenheimer Management 
Corporation, filed an application on February 18, 
1981 for an order of the Commission pursuant to 
Section 11 of the Act for an amended order ap- 
proving certain offers of exchange, and pursuant 
to Section 6(c) of the Act for an amended order of 
exemption from Sections 27(a)(3) and Rule 27a-2 
thereunder, Sections 27(d), 27(e), 27(f) and Rules 
27e-1 and 27f-1 thereunder, Section 26(a) and 
Section 27(c)(2) to the extent necessary to permit 
the transactions described in the application. 


On April 8, 1981 a notice was issued (Investment 
Company Act Release No. 11726) of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found 
that the granting of the relief requested by the ap- 
plication is appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
sions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act 
that the proposed exchange offers be, and hereby 
are, approved and pursuant to Section 6(c) of the 
Act, that the requested exemptions from Sections 
27(a)(3) and Rule 27a—2 thereunder, 27(d), 27(e), 
27(f), and Rules 27e-1 and 27f-1 thereunder, 
Sections 26(a) and 27(c)(2) of the Act, be, and 
hereby are, granted, effective forthwith. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11759/May 4, 1981 


In the Matter of 


FIDELITY READY CASH FUND 
(formerly Fidelity Cash Reserves II) 
82 Devonshire Street 

Boston, Massachusetts 02109 


(812-4840) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE INVESTMENT COMPANY 
ACT OF 1940 GRANTING EXEMPTIONS FROM 
THE PROVISIONS OF SECTION 2(a)(41) OF 
THE ACT AND RULES 2a-4 AND 22c-1 THERE- 
UNDER. 


NOTICE IS HEREBY GIVEN that Fidelity Ready 
Cash Fund (‘Applicant’) filed an application on 
March 16, 1981, and an amendment thereto on 
April 24, 1981, for an order of the Securities and 
Exchange Commission (“Commission”) pursuant 
to Section 6(c) of the Investment Company Act of 
1940 (the “Act’) exempting Applicant from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder to the extent neces- 
sary to permit Applicant to compute its net asset 
value per share using the amortized cost method 
of valuing portfolio securities. All interested per- 
sons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant is organized as a business trust under 
the laws of the Commonwealth of Massachusetts, 
and is registered under the Act as an open-end, 
diversified, management investment company. Ap- 
plicant was organized on March 21, 1980, in re- 
sponse to the credit restraint regulations promul- 
gated by the Board of Governors of the Federal 
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Reserve System effective as of March 14, 1980 
(the “Regulations’”). Those Regulations required 
“money market” investment companies, among 
others, to maintain non-interest bearing special 
deposits with the Federal Reserve Banks in an 
amount equal to 15% of their average daily cov- 
ered assets as defined in the Regulations. In order 
to avoid any significant dilution in the yield of Fi- 
delity Cash Reserves (‘““FCR’”) (File No. 2-63350) 
as a result of the Regulations, the Trustees of 
FCR caused Applicant to be registered with the 
Commission. Applicant's prospectus was effective 
April 1, 1980. 


During its active operation, Applicant valued its 
assets on the basis of amortized cost in accord- 
ance with the authority granted in the Commis- 
sion’s temporary Rule 6c-4(T) (See Investment 
Company Act Release No. 11137, April 22, 1980). 
In accordance with the policy of the Commission 
as set forth in Investment Company Act Release 
No. 11277 (July 25, 1980) and temporary Rule 
6c-5(T), after the Regulations were dismantled all 
of Applicant's remaining assets (excepting the ini- 
tial capital of $100,000 supplied by Applicant's in- 
vestment adviser, Fidelity Management and Re- 
search Co., were exchanged for shares of FCR on 
August 15, 1980. Applicant asserts that it has con- 
ducted no public business since that date. 


On February 27, 1981, Applicant's Board of Trus- 
tees and sole shareholder approved various 
amendments to its Declaration of Trust and funda- 
mental investment policies. Applicant is now struc- 
tured as a “series” money market fund consisting 
of two Portfolios, with the investment objective of 
seeking as high a level of current income as is 
consistent with the preservation of capital and li- 
quidity within the investment standards of each of 
its Portfolios. Its U.S. Treasury Portfolio will invest 
exclusively in U.S. Treasury obligations; its Money 
Market Portfolio will invest in (i) U.S. dollar- 
denominated obligations of banks, including certif- 
icates of deposit, time deposits or bankers’ ac- 
ceptances of U.S. banks and their branches 
located outside of the U.S. and of U.S. branches 
of foreign banks and of wholly-owned banking 
subsidiaries of such foreign banks, provided that 
the bank has capital, surplus and undivided profits 
(as of the date of its most recently published annu- 
al financial statements) with a value in excess of 
$100,000,000 at the date of investment; (ii) com- 
mercial paper rated A-1 by Standard & Poor's 
Corporation or Prime-1 by Moody’s Investors 
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Service, Inc. at the time of investment; and (iii) 
U.S. government obligations. Each portfolio may 
also invest in repurchase agreements. All of the 
investments of Applicant will consist of obligations 
maturing within one year from the date of acquisi- 
tion, and the dollar-weighted average portfolio ma- 
turity of all of its investments will be 120 days or 
less. Applicant states that it will also purchase 
short-term high quality obligations on a ‘when 
issued” or delayed delivery basis. Applicant repre- 
sents that such securities will be carried and 
treated on Applicant's books and will be valued in 
accordance with all the conditions set forth in In- 
vestment Company Act Release No. 10666, dated 
April 18, 1979. Shares of Applicant will be sold 
without a sale charge. The minimum initial invest- 
ment will be $1000 with additional investments ac- 
cepted in any amount. 


Applicant seeks an order of the Commission pur- 
suant to Section 6(c) of the Act exempting it from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a—4 and 22c-1 thereunder to the extent 
necessary to permit Applicant's assets to be 
valued according to the amortized cost valuation 
method. Under the amortized cost valuation meth- 
od, portfolio instruments are valued at their cost as 
of the date of acquisition and thereafter assuming 
a constant rate of amortization to maturity of any 
discount or premium, regardless of the impact of 
fluctuating interest rates on the market value of 
such instruments. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direct- 
ors. Rule 22c-1 adopted under the Act provides, 
in part, that no registered investment company or 
principal undewriter therefor issuing any redeema- 
ble security shall sell, redeem or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or sell 
such security. 


Rule 2a-4 adopted under the Act provides, as 
here relevant, that the “current net asset value” of 
a redeemable security issued by a registered in- 
vestment company used in computing its price for 
the purposes of distributrion, redemption and re- 
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purchase shall be an amount which reflects calcu- 
lations made substantially in accordance with the 
provisions of that rule, with estimates used where 
necessary or appropriate. Rule 2a—4 further states 
that portfolio securities with respect to which mar- 
ket quotations are readily available shall be valued 
at current market value, and other securities and 
assets shall be valued at fair value as determined 
in good faith by those board of directors of the in- 
vestment company. Prior to the filing of the appli- 
cation, the Commission expressed its view that, 
among other things, (1) Rule 2a—4 under the Act 
requires that porfolio instruments of “money mar- 
ket” funds be valued with reference to market fac- 
tors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a—4 for a “money 
maket” fund to value its portfolio instruments on 
an amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, 
from any provision or provisions of the Act or of 
any rule or regulation the under, if and to the ex- 
tent that such exemption is necessary or appropri- 
ate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


Applicant states that it has been management's 
experience that in order to attract and retain in- 
vestments Applicant must have a stable net asset 
value (preferably at $1.00 per share) and a con- 
stant and steady flow of investment income. Appli- 
cant believes that the valuation of its portfolio se- 
curities on the amortized cost basis will benefit 
shareholders by enabling it to maintain a constant 
$1.00 per share purchase and redemption price, 
while at the same time providing shareholders with 
a steady flow of investment income through daily 
dividends which reflect Applicant's net income as 
earned. 


Applicant states that its Trustees have determined 
in good faith that in light of the characteristics of 
the Applicant as described above and absent unu- 
sual or extraordinary circumstances, the amortized 
cost method of valuing portfolio securities is ap- 
propriate and preferable for Applicant and reflects 
the fair value of such securities. It is Applicant’s 
experience that given the nature of Applicant’s 
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policies and operations, there will be relatively 
negligible discrepancy between prices obtained by 
market value methods and amortized cost. 


Applicant has agreed that the following conditions 
may be imposed in any order of the Commission 
granting the exemptive relief requested: 


1. In supervising the operations of Applicant and 
delegating special responsibilities involving portfo- 
lio management to Applicant's investment adviser, 
Applicant's board of trustees undertakes—as a 
particular responsibility within its overall duty of 
care owned to Applicant's shareholders—to es- 
tablish procedures reasonably designed, taking 
into account current market conditions and the Ap- 
plicant’s investment objectives, to stabilize the Ap- 
plicant’s net asset value per share, as computed 
for the purpose of distribution, redemption and re- 
purchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of trustees shall be the following: 


(a) Review by the board of trustees, as it 
deems appropriate and at such intervals 
as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and maintenance of records of 
such review." 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds 12 of 1 percent, a re- 
quirement that the board of trustees will 
promptly consider what action, if any, 
should be initiated. 





'To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its board of trustees in the exercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 
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(c) Where the board of trustees believes 
that the extent of any deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share may result in material dilution or 
other unfair results to investors or 
existing shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair re- 
sults, which action may include: 
redeeming shares in kind; selling portfo- 
lio instruments prior to maturity to real- 
ize capital gains or losses, or to shorten 
Applicant's average portfolio maturity; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of trustees’ considerations and actions 
taken in connection with the discharge of its 
responsibilities, as set forth above, to be included 
in the minutes of the board of trustees’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act as 
though such documents were records required to 


2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted av- 
erage portfolio maturity in excess of 120 days, Ap- 
plicant will invest its available cash in such a man- 
ner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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be maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar-denominated instruments which the board 
of trustees determines present minimal credit 
risks, and which are of high quality as determined 
by any major rating service, or, in the case of any 
instrument that is not rated, of comparable quality 
as determined by the board of trustees. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as 
to whether any action pursuant to condition 2(c) 
was taken during the preceding fiscal quarter, and, 
if any action was taken, will describe the nature 
and circumstances of such action. 


Applicant submits that granting its requested 
exemptive order is appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 26, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Appli- 
cant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the 
Act, an order disposing of the application herein 
will be issued as of course following said date un- 
less the Commission thereafter orders a hearing 
upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice 
as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11760/May 4, 1981 


In the Matter of 


CRALIN MONEY MARKET FUND, INC. 
220 East 51st Street 
New York, New York 10022 


(812-4851) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE INVESTMENT COMPANY 
ACT OF 1940 GRANTING EXEMPTIONS FROM 
THE PROVISIONS OF SECTION 2(a)(41) OF 
THE ACT AND RULES 2a-4 AND 22c-1 THERE- 
UNDER. 


NOTICE IS HEREBY GIVEN that Cralin Money 
Market Fund, Inc. (‘Applicant’), registered under 
the Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified, management investment 
company, filed an application on March 27, 1981, 
and an amendment thereto on April 22, 1981, re- 
questing an order of the Securities and Exchange 
Commission (‘Commission’) pursuant to Section 
6 (c) of the Act, exempting Applicant from the pro- 
visions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 under the Act to the extent nec- 
essary to permit Applicant to value its portfolio 
assets pursuant to the amortized cost method of 
valuing portfolio securities. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein which are summarized below. 


Applicant states that it is a “money market” fund 
organized as a corporation under the laws of the 
State of Maryland and that J.R. Cralin & Co., Inc., 
serves as Investment Adviser to Applicant. Appli- 
cant further states that it is designed as an invest- 
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ment vehicle for investors with temporary cash 
balances or cash reserves seeking as high a level 
of current income as is consistent with liquidity 
and the preservation of capital and that its portfo- 
lio may be invested in a variety of money market 
instruments. The Applicant’s portfolio may include 
U.S. Government securities, certificates of depos- 
it, bankers’ acceptances (including certificates of 
deposit and banker's acceptances issued by for- 
eign branches of U.S. domestic banks), commer- 
cial paper and other corporate debt obligations, all 
maturing in one year or less. Applicant will not in- 
vest in obligations of banks or savings and loan 
associations unless, at the time of the Applicant’s 
investment they have capital, surplus and undivid- 
ed profits of $100,000,000 or more as of the date 
of their most recently published year-end financial 
statements, or unless the principal amount of such 
obligations is fully insured by the Federal Deposit 
Insurance Corporation or the Federal Savings and 
Loan Insurance Corporation. Commercial paper 
investments are limited to commercial paper rated 
Prime 1 or Prime 2 by Moody’s Investors Service, 
Inc. or A-—1 or A-2 by Standard & Poor's Corpora- 
tion. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direct- 
ors. Rule 22c-—1 adopted under the Act provides, 
in part, that no registered investment company or 
principal underwriter therefor issuing any redeem- 
able security shall sell, redeem, or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or sell 
such security. Rule 2a—4 adopted under the Act 
provides, as here relevant, that the ‘current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price for the purposes of distribution, repur- 
chase and redemption shall be an amount which 
reflects calculations made substantially in accord- 
ance with the provisions of that rule, with esti- 
mates used where necessary or appropriate. Rule 
2a-—4 further states that portfolio securities with re- 
spect to which market quotations are readily avail- 
able shall be valued at current market value, and 
that other securities and assets shall be valued at 
fair value as determined in good faith by the board 
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of directors of the registered company. Prior to the 
filing of the application, the Commission ex- 
pressed its view that, among other things: (1) Rule 
2a-—4 under the Act requires that portfolio instru- 
ments of “money market” funds be valued with 
reference to market factors, and (2) it would be in- 
consistent, generally, with the provisions of Rule 
2a-4 for a “money market” fund to value its port- 
folio instruments on an amortized cost basis (In- 
vestment Company Act Release No. 9786, May 
31, 1977). 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any per- 
son, security or transaction, or any class or clas- 
ses of persons, securities or transactions, from 
any provision or provisions of the Act or of the 
rules or regulations thereunder, if and to the extent 
that such exemption is necessary or appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


Applicant hereby requests an exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder to the extent neces- 
sary to permit it to value its portfolio by means of 
the amortized cost method of valuation (i.e., 
valuing securities at cost, adjusted for amortiza- 
tion of premium or accretion of discount). 


In support of its request for exemptive relief Appli- 
cant states that investors are not concerned with 
the theoretical difference which might occur be- 
tween yield achieved through pricing to some sort 
of ‘‘market’’ and yield computed by using the 
amortized cost valuation method. Applicant states 
that by valuing its portfolio of high quality instru- 
ments of short-term maturities at amortized cost, it 
would be able to achieve the two qualities which 
investors in a money market fund seek: (1) cer- 
tainty of stability of principal and (2) steady flow of 
predictable and competitive investment income. 
Applicant states that by valuing its portfolio assets 
by the amortized cost method, investors would 
achieve a steady income flow and avoid the vola- 
tility which might result from valuing its assets 
based on market prices. 


Applicant represents that it has found through ex- 
perience that investment in a portfolio of high qual- 
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ity money market instruments of short-term matu- 
rities will enable it to provide the required stability 
to investors. Applicant states that maintaining an 
average portfolio maturity of 120 days accom- 
plishes both aforementioned investor aims be- 
cause such a portfolio reduces the likekihood of 
significant volatility in the value of portfolio instru- 
ments as effectively as does an average maturity 
of shorter duration, and such a portfolio provides a 
yield on portfolio instruments commensurate with 
yields available in the general money market 
which are less available with a portfolio having an 
average maturity of shorter duration. 


Applicant further states that its request for exemp- 
tions is based on its existing and proposed invest- 
ment policies, which have been adopted by the 
board of directors and are described in its applica- 
tion and prospectus. Applicant represents that its 
board of directors has determined in good faith 
that use of the amortized cost valuation method to 
value Applicant's portfolio instruments is appropri- 
ate and preferable. 


Applicant has agreed that the following conditions 
may be imposed in any order of the Commission 
granting the exemptive relief requested: 


1. In supervising Applicant's operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant's board of directors undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish pro- 
cedures reasonably designed, taking into account 
current market conditions and Applicant's invest- 
ment objectives, to stabilize Applicant's net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reasona- 
ble in light of current market conditions, to deter- 
mine the extent of deviation, if any, of the net 
asset value per share as determined by using 
available market quotations from Applicant's $1.00 
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amortized cost price per share, and maintenance 
of records of such review. ' 


(b) In the event such deviation from Applicant's 
$1.00 amortized cost price per share exceeds 2 
of 1%, a requirement that the board of directors 
will promptly consider what action, if any, should 
be initiated by it. 


(c) Where the board of directors believes the ex- 
tent of any deviation from Applicant $1.00 amor- 
tized cost price per share may result in material di- 
lution or other unfair results to investors or existing 
shareholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair re- 
sults, which action may include: redemption of 
shares in kind; the sale of portfolio instruments 
prior to maturity to realize capital gains or losses, 
or to shorten Applicant’s average portfolio maturi- 
ty; withholding dividends; or utilizing a net asset 
value per share as determined by using available 
market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 


chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a 
dollarweighted average portfolio maturity in ex- 
cess of 120 days.? 





'To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its board of directors in the excercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 


2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted av- 
erage portfolio maturity in excess of 120 days, Ap- 
plicant will invest its available cash in such a man- 
ner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of director's considerations and actions 
taken in connection with the discharge of its 
responsibilities, as set forth above, to be included 
in the minutes of the board of directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act as 
though such documents were records required to 
be maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar-denominated instruments which the board 
of directors determines present minimal credit 
risks, and which are of high quality as determined 
by any major rating service, or, in the case of any 
instrument that is not rated, of comparable quality 
as determined by the board of directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as 
to whether any action pursuant to condition 2(c) 
above was taken during the preceding fiscal quar- 
ter, and, if any such action was taken, will de- 
scribe the nature and circumstances of such ac- 
tion. 


Applicant submits that granting its requested 
exemptive order is appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 26, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application 
accompanied by a statement as to the nature of 
his interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any 
such communication should be addressed: Secre- 
tary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
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shall be served personally or by mail upon Appli- 
cant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the 
Act, an order disposing of the application herein 
will be issued as of course following said date un- 
less the Commission thereafter orders a hearing 
upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice 
as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11761/May 4, 1981 


In the Matter of 


THE VANGUARD GROUP, INC. 


WELLINGTON FUND, INC. 

WINDSOR FUND, INC. 

IVEST FUND, INC. 

GEMINI FUND, INC. 

EXPLORER FUND, INC. 

W. L. MORGAN GROWTH FUND, INC. 

WELLESLEY INCOME FUND, INC. 

VANGUARD FIXED INCOME SECURITIES 
FUND, INC. 

VANGUARD MONEY MARKET TRUST 

QUALIFIED DIVIDEND PORTFOLIO I, INC. 

QUALIFIED DIVIDEND PORTFOLIO Il, INC. 

VANGUARD INDEX TRUST 

VANGUARD MUNICIPAL BOND FUND, INC. 

TRUSTEES’ COMMINGLED EQUITY FUND, INC. 


WELLINGTON MANAGEMENT 


COMPANY/THORNDIKE, DORAN, PAINE & 
LEWIS 
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P.O. Box 876 
Valley Forge, Pennsylvania 19482 


(812-4827) 


ORDER PURSUANT TO SECTION 17(b) OF THE 
ACT AND RULE 17d-1 THEREUNDER 
PERMITTING CERTAIN PROPOSED TRANSAC- 
TIONS. 


On April 6, 1981, a notice was issued (Investment 
Company Act Release No. 11718) of an applica- 
tion filed on February 23, 1981, by Wellington 
Fund, Inc., Windsor Fund, Inc., lvest Fund, Inc., 
Explorer Fund, Inc., W.L. Morgan Growth Fund, 
Inc., Wellesley Income Fund, Inc., Vanguard Fixed 
Income Securities Fund, Inc., Vanguard Money 
Market Trust, Qualified Dividend Portfolio |, Inc., 
Qualified Dividend Portfolio Il, Inc., Vanguard 
Index Trust, Vanguard Municipal Bond Fund, Inc., 
and Trustees’ Commingled Equity Fund, Inc., all 
open-end, diversified management investment 
companies, and Gemini Fund, Inc., a closed-end, 
diversified management investment company 
(‘Funds’), all of which are registered under the In- 
vestment Company Act of 1940 (‘‘Act’’); the Van- 
guard Group, Inc. (“Vanguard”), a Pennsylvania 
corporation; and Wellington Management 
Company/Thorndike, Doran, Paine & Lewis 
(“WMC”) (collectively ‘“Applicants’), pursuant to 
Section 17(b) of the Act and Rule 17d-1 thereun- 
der, for an order permitting Applicants to engage 
in certain transactions. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found, on 
the basis of the information stated in the applica- 
tion, that the terms of the proposed transactions, 
including the consideration to be paid or received, 
are reasonable and fair and do not involve over- 
reaching on the part of any person concerned and 
that the proposed transactions are consistent with 
the policies of the Funds and with the general pur- 
poses of the Act. It is also found that the 
participation of each Fund in the proposed trans- 
actions is consistent with the provisions, policies 
and purposes of the Act and not on a basis differ- 
ent from or less advantageous than that of other 
participants. Accordingly, 
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IT IS ORDERED, pursuant to Rule 17d-1 under 
the Act, that the Funds and Vanguard may amend 
the terms of the Funds Service Agreement, as set 
forth in the application. 


IT IS FURTHER ORDERED, pursuant to Section 
17(b) of the Act, that WMC may sell to Vanguard 
office furnishings as set forth in the application. 


IT 1S FURTHER ORDERED pursuant to Rule 
17d-1 under the Act, that the Funds, Vanguard 
and/or WMC may enter into and implement the 
proposed joint transactions as described in the ap- 
plication. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11762/May 4, 1981 


In the Matter of 


SENTRY CASH MANAGEMENT FUND, INC. 
1800 North Point Drive 
Stevens Point, Wisconsin 54481 


(812-4837) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM THE PROVI- 
SIONS OF SECTION 2(a)(41) OF THE ACT AND 
RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Sentry Cash 
Management Fund, Inc. (‘Applicant’), an open- 
end, diversified management investment company 
which has filed a registration statement under the 
Investment Company Act of 1940 (‘Act’), filed an 
application on March 9, 1981, requesting an order 
of the Commission, pursuant to Section 6(c) of the 
Act, exempting the Applicant from the provisions 
of Section 2(a)(41) of the Act and Rule 2a—4 and 
22c-1 thereunder to the extent necessary to per- 
mit the Applicant to value its portfolio securities 
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using the amortized cost method of valuation. All 
interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant states that it is a “money market’ fund 
whose investment objective is maximum current 
income consistent with the preservation of capital 
and the maintenance of liquidity. To this end, Ap- 
plicant proposes invest in high quality money mar- 
ket instruments consisting of: (a) debt securities 
issued or guaranteed by the United States Gov- 
ernment, its agencies or instrumentalities; (b) cer- 
tificates of deposit, bankers’ acceptances or other 
short-term debt obligations of domestic banks or 
savings and loan associations (which have total 
assets of one billion dollars or more and are mem- 
bers of the Federal Deposit Insurance Corporation 
or the Federal Savings and Loan Insurance Cor- 
poration); (c) commercial paper rated A-1 by 
Standard and Poor’s Corporation (‘‘S&P’’) or 
Prime 1 by Moody’s Investors Service, Inc., 
(“Moody’s”’) or, if not rated, issued by a corpora- 
tion with an outstanding debt issue of at least AA 
by S&P or Aa by Moody’s; (d) non-convertible cor- 
porate debt securities (e.g., bonds and deben- 
tures) rated at least AA by S&P or Aa by Moody’s; 
and (e) repurchase agreements pertaining to the 
above-noted securities. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direct- 
ors. Rule 22c—1 adopted under the Act provides, 
in part, that no registered investment company or 
principal underwriter therefor issuing any redeem- 
able security shall sell, redeem or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or to sell 
such security. Rule 2a—4 adopted under the Act 
provides, as here relevant, that the “current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price for the purposes of distribution and re- 
demption shall be an amount which reflects calcu- 
lations made substantially in accordance with the 
provisions of that rule, with estimates used where 
necessary or appropriate. Rule 2a—4 further states 
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that portfolio securities with respect to which mar- 
ket quotations are readily available shall be valued 
at current market value, and that other securities 
and assets shall be valued at fair value as deter- 
mined in good faith by the board of directors of the 
registered company. Prior to the filing of the appli- 
cation, the Commission expressed its view that, 
among other things: (1) Rule 2a—4 under the Act 
requires that portfolio instruments of “money mar- 
ket” funds be valued with reference to market fac- 
tors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a—4 for a “money 
market” fund to value its portfolio instruments on 
an amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). In view of the 
foregoing, Applicant requests exemptions from 
Section 2(a)(41) of the Act and Rules 2a—4 and 
22c-1 thereunder to the extent necessary to per- 
mit Applicant to value its portfolio by means of the 
amortized cost method of valuation. 


In support of the relief requested, Applicant states 
its belief that two qualities are helpful in order to 
attract investors, namely, stability or principal and 
a steady flow of investment income. Applicant fur- 
ther believes that investors will be interested that 
the daily income declared by the Applicant reflect 
income as earned and that the sale and redemp- 
tion prices not change. By utilizing high quality 
money market instruments of short maturities 
combined with a stable net asset value, preferably 
$1.00 per share, Applicant asserts that it would be 
possible to provide these features of its policies 
and operations and based upon the experience of 
its investment adviser, Sentry Investment Man- 
agement, Inc., in managing the money market in- 
vestments of other entities, there will normally be 
a relatively negligible discrepancy between the 
amortized cost value of such securities and the 
value determined by a market valuation method. 


On the basis of the foregoing, Applicant believes 
that the valuation of its portfolio securities on the 
amortized cost basis will benefit its shareholders 
by enabling the Applicant to maintain more effect- 
ively a stable price per share while providing its 
shareholders with the opportunity to receive a flow 
of investment income less subject to fluctuation 
than under procedures whereby dividends would 
be adjusted by unrealized gains and losses on its 
portfolio securities as well as realized gains and 
losses. The Applicant’s Board of Directors has de- 
termined in good faith that in light of the character- 
istics of the Applicant as described above, absent 
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unusual or extraordinary circumstances, the amor- 
tized cost method of valuing portfolio securities is 
appropriate and preferable for the Applicant and 
will reflect the fair value of such securities. 


Applicant has agreed that the following conditions 
may be imposed in any order of the Commission 
granting the exemption it has requested: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant's investment adviser, 
Applicant’s board of directors undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish pro- 
cedures reasonably designed, taking into account 
current market conditions and Applicant's invest- 
ment objectives, to stabilize Applicant's net asset 
value per share, as computed for the purposes of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the Appli- 
cant’s $1.00 amortized cost price per 
share from the net asset value per 
share as determined by using available 
market quotations, and the maintenance 
of records of such review’; 


'The Applicant states that to fulfill this condition, it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by its board of directors in the exercise of 
its discretion to be appropriate indicators of value. 
In addition, the Applicant states that the quota- 
tions or estimates utilized may include, inter alia, 
(1) quotations or estimates of market value for in- 
dividual portfolio instruments, or (2) values ob- 
tained from yield data relating to classes of money 
market investments published by reputable 
sources. 


Volume 22, No. 12, May 19, 1981 





(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds 2 of 1%, a requirement that 
the board of directors will promptly con- 
sider what action, if any, should be initi- 
ated. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
the Applicant's $1.00 amortized cost 
price per share may result in material 
dilution or any other unfair results to in- 
vestors or existing shareholders, it shall 
take such action as it deems appropri- 
ate to eliminate or to reduce to the ex- 
tent reasonably practicable such dilution 
or unfair results, which may include: 
selling portfolio instruments prior to ma- 
turity to realize capital gains or losses, 
or to shorten the average maturity of the 
Applicant’s portfolio; withholding divi- 
dends; or utilizing a net asset value per 
share as determined by using actual 
quotations or estimates of market value 
reflecting current market conditions se- 
lected by the board of directors as ap- 
propriate indicators of value. 


3. The Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its objec- 
tive of maintaining a stable net asset value per 
share; provided, however, that the Applicant will 
not (a) purchase any instrument with a remaining 
maturity of greater than one year, or (b) maintain a 
dollar-weighted average portfolio maturity in ex- 
cess of 120 days.? 


4. The Applicant will record, maintain, and pre- 
serve permanently in an easily accessible place a 
written copy of the procedures (and any modifica- 
tions thereto) described in paragraph 1, above, 
and the Applicant will record, maintain and pre- 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in exess of 120 days, Appli- 
cant will invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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serve for a period of not less than six years (the 
first two years in an easily accessible place) a writ- 
ten record of the board of directors’ considerations 
and actions taken in connection with the discharge 
of their responsibilities, as set forth above, to be 
included in the minutes of the directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act as 
though such documents were records required to 
be maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


5. The Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
directors determine present minimal credit risks, 
and which are of “high quality” as determined by 
any major rating service or, in the case of any in- 
strument that is not rated, of comparable quality 
as determined by the board of directors. 


6. The Applicant will include in each quarterly re- 
port, as an attachment to Form N-1Q, a statement 
as to whether any action pursuant to paragraph 
2(c) above was taken during the preceding fiscal 
quarter and, if any such action was taken, will de- 
scribe the nature and circumstances of such ac- 
tion. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 28, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission 
should order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington D.C. 20549. A copy of such request 
shall be served personally or by mail upon the Ap- 
plicant at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided in Rule 0-5 of 
the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing on re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing or advice as to wheth- 
er a hearing is ordered will receive any notices 
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and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of the Invest- 
ment Management, pursuant to delegated authori- 
ty. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11763/May 6, 1981 


In the Matter of 


INDEPENDENCE FUND, INC. 
99 High Street 
Boston, Massachusetts 02110 


(811-1335) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


On April 10, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11729) of an ap- 
plication filed on March 13, 1981, by Independ- 
ence Fund, Inc. (‘Applicant’), which is registered 
as a diversified, open-end, management invest- 
ment company under the Investment Company Act 
of 1940 (‘Act’), for an order of the Commission, 
pursuant to Section 8(f) of the Act, declaring that 
Applicant has ceased to be an investment compa- 
ny. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 
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IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Independence Fund 
Inc., under the Act shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11764/May 6, 1981 


In the Matter of 


NEW WORLD FUND, INC. 
4680 Wilshire Blvd. 
Los Angeles, CA 90010 


(811-1199) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


On April 10, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11730) of an ap- 
plication filed on March 4, 1981, by New World 
Fund, Inc. (‘Applicant’), which is registered as a 
diversified, open-end, management investment 
company under the Investment Company Act of 
1940 (‘Act’), for an order of the Commission, pur- 
suant to Section 8(f) of the Act, declaring that Ap- 
plicant has ceased to be an investment company. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 
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IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of New World Fund, Inc., 


under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 


Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11765/May 6, 1981 


In the Matter of 


MASSACHUSETTS FUND FOR INCOME 
99 High Street 
Boston, Massachusetts 02110 


(811-2425) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


On April 10, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11731) of an ap- 
plication filed on March 9, 1981, by Massachusetts 
Fund for Income (‘Applicant’), which is registered 
as a diversified, open-end, management invest- 
ment company under the Investment Company Act 
of 1940 (‘Act’), for an order of the Commission, 
pursuant to Section 8(f) of the Act, declaring that 
Applicant has ceased to be an investment compa- 
ny. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Massachusetts Fund 
for Income under the Act shall forthwith cease to 
be in effect. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 9354/May 1, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
SECURITY FIRST NATIONAL BANK IN 
SHEBOYGAN (United States District Court for the 
Eastern District of Wisconsin, Civil Action No. 
80-264) 


The Division of Enforcement announced today that 
a settlement of a civil action in the United States 
District Court for the Eastern District of Wisconsin 
against Security First National Bank in Sheboygan 
(“SFNB”), a national bank with principal offices in 
Sheboygan, Wisconsin, was entered on April 30, 
1981. Pursuant to the settlement, the court issued 
a final order whereby SFNB was ordered to fully 
disclose to its customers, in connection with the 
purchase or sale of any security, all material facts 
concerning the use of brokerage commissions 
arising from executions of securities transactions 
in accounts for which SFNB provides investment 
management or advice. 


It was further ordered that SFNB shall each year 
for the next five years review existing procedures 
concerning its use of brokerage commissions 
arising from execution of securities transactions in 
accounts for which SFNB provides investment 
management or advice, and, if necessary, to im- 
plement and maintain new procedures to ensure 
compliance with the federal securities laws. 


In connection with this settlement, SFNB under- 
took that for the next five years, in connection with 
the direction of brokerage commissions generated 
by the purchase or sale of securities for its trust 
accounts, it would do business only with regis- 
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tered broker-dealers (not third-party vendors or 
others) to obtain goods, services or other benefits, 
unless it shall have notified the Commission in 
writing at least 30 days prior to the institution of 
such practice. In addition, SFNB undertook that for 
five years from the entry of the judgment and 
order, in any arrangement pursuant to which 
SFNB obtains research services produced by a 
third party and provided by broker-dealers with 
whom it transacts business on behalf of its trust 
accounts or where it acts as a fiduciary, there shall 
not be any agreement, understanding or other 
commitment whereby SFNB shall agree or 
arrange, in exchange for such research services, 
to effect any specified number of transactions or to 
pay a specified minimum amount of brokerage 
commissions. Further, for the same five year peri- 
od, SFNB undertook that if it selects a broker- 
dealer from which it will obtain research services 
produced by a third party and provided by that 
broker-dealer, it will determine in good faith that 
the brokerage commission rates charged SFNB by 
that broker-dealer: (a) will be competitive with 
rates charged by other broker-dealers engaged by 
SFNB for executing comparable transactions; and 
(b) will not be greater than the rates such selected 
broker-dealer would charge if such research serv- 
ices were not provided to SFNB. 


Finally, SFNB undertook that for the next five 
years it would comply with the guidelines for dis- 
closure of trust brokerage practices proposed or 
adopted by the Office of the Comptroller of the 
Currency. 


This settlement concludes all pending Commission 
litigation which the Commission filed during March 
1980 in connection with an arrangement pursuant 
to which money managers utilized a portion of the 
brokerage commissions paid by their clients in 
order to purchase, through a third party, Invest- 
ment Information, Inc., goods and services for 
their own use. 
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Litigation Release No. 9355/May 4, 1981 


SEC v. ANDREW A. ANDROS, et al. (USDC D.C., 
Civil Action No. 81-0967) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission announced that on April 23, 1981 a 
civil injunctive action was filed in the U.S. District 
Court for the District of Columbia seeking to enjoin 
Andrew A. Andros of Carlsbad, California, 
Theodore Andros of Coral Gables, Florida, and Mi- 
chael C. Fong and Kent Windhorst both of Miami, 
Florida, all former officers and/or directors of Hy- 
Gain Electronics Corporation (Hy-Gain), Lincoln, 
Nebraska, from violating the reporting require- 
ments of Section 13(a) of the Securities Exchange 
Act and various rules thereunder. On April 28, 
1981, the Honorable Louis F. Oberdorfer, Judge of 
U.S. District Court for the District of Columbia, 
signed Final Orders as to each of the four defend- 
ants ordering them to comply with undertakings by 
them in which each, without admitting or denying 
the allegations contained in the complaint, for the 
purpose of settling this matter, undertakes: 


(A) that, with respect to any issuer required to file 
reports under Section 13(a) of the Securities Ex- 
change Act of 1934, as amended (Exchange Act), 
he will not, while acting in the capacity of an officer 
or director of any other capacity involving the per- 
formance of similar policy-making functions for the 
issuer, file or cause to be filed, directly or indirect- 
ly, any annual or other periodic report that fails to 
comply in any material respect with the require- 
ments of Section 13(a) of the Exchange Act or the 
Commission’s rules and regulations thereunder, 
concerning, but not limited to, the reporting of: 


(1) sales and accounts receivable; 

(2) recognition of sales; 

(3) credits against sales and potential sales re- 
turns; 

(4) cash flow; and 

(5) the financial condition of the issuer; and 


(B) that, with respect to any issuer subject to the 
requirements of Section 13(b) of the Exchange 
Act, he will not, while acting in the capacity of an 
officer or director or any other capacity involving 
the performance of similar policy-making functions 
for the issuer, cause such issuer to fail to devise 
and maintain a system of internal accounting con- 
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trols sufficient to provide reasonable assurances 
that transactions are recorded as necessary to 
permit preparation of financial statements in con- 
formity with generally accepted accounting princi- 
ples or any other criteria applicable to such state- 
ments, as required by the Exchange Act. 


The complaint alleged, among other things, that 
the defendants violated Commission quarterly and 
annual reporting requirements during June 1, 1976 
to December 20, 1977, by causing Hy-Gain to file 
various reports with the Commission which, 
among other things, included in Hy-Gain’s re- 
ported accounts receivable and sales figures for 
such periods transactions subject to the right of 
customers to return merchandise received, sales 
made pursuant to a “guaranteed sales program,” 
certain non-trade items, and duplicate shipments. 
The complaint also alleged that the defendants 
failed to include in these reports credits due or po- 
tentially due customers for various transactions 
and omitted to disclose after March, 1977 Hy- 
Gain’s cash-flow problems. 





Litigation Release No. 9356/May 4, 1981 


SEC v. AMERICAN LEISURE CORP. (USDC 
COLO. Civil Action No. 80—M-1125) 


On April 13, 1981, the Honorable Richard P. 
Matsch, United States District Court Judge for the 
District of Colorado, entered a final order, nunc 
pro tunc April 10, 1981, to the following effect. 


The Court, pursuant to Section 3(a)(10) of the Se- 
curities Act of 1933, approved the terms and con- 
ditions of the issuance of American Leisure Corp. 
common stock and promissory notes pursuant to 
the settlement agreement between the plaintiff, 
Securities and Exchange Commission and defend- 
ants, American Leisure Corp., Nathan Jacobson 
and Irwin Lampert. 


The Court also entered an order permanently en- 
joining defendant American Leisure Corp., its offi- 
cers, directors, agents, servants, employees and 
those persons in active concert or participation 
with them from, in connection with the purchase 
and sale of the securities of American Leisure 


Volume 22, No. 12, May 19, 1981 


Corp., or any other issuer, making any untrue 
statements of material fact or any omission to 
state a material fact necessary in order to make 
the statements made, in light of the circumstances 
under which they were made, not misleading. 


The Court also entered an order in essence en- 
joining American Leisure Corp., its officers, direct- 
ors, agents, servants, employees and those per- 
sons in active concert or participation with them 
from making representations in a best efforts of- 
fering to the effect that securities are being offered 
or sold on an “all-or-none basis,” unless the secu- 
rities are part of an offering being made on the 
condition that all or a specified amount of the 
consideration paid for such securities will be 
promptly refunded to the purchaser unless all the 
securities being offered are sold at a specified 
price within a specified time, and the total amount 
due to the seller is received by him by a specified 
date. The Court further enjoined representations 
that securities are being offered or sold on any 
other basis whereby all or part of the consideration 
paid for any such securities will be refunded to the 
purchaser if all or some of the securities are not 
sold, unless the securities are part of an offering 
or distribution being made on the condition that all 
or a specified part of the consideration paid for 
such securities will be promptly refunded to the 
purchaser unless a specified number of units of 
the security are sold at a specified price within a 
specified time and the total amount due to the sell- 
er is received by him by a specified date. 


On April 13, 1981 the Court also entered an order 
requiring that defendants Nathan S. Jacobson and 
Irwin S. Lampert comply with their undertaking to 
comply with the court orders enjoining American 
Leisure Corp., its officers, directors, agents, ser- 
vants, employees and those persons in active con- 
cert with the described above. 


The settling defendants consented to the entry of 
the permanent injunction and the order to comply 
with undertakings without admitting or denying the 
allegations of the complaint. 
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Litigation Release No. 9357/May 4, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
CINDY'S INC. United States District Court for the 
District of Columbia Civil Action No. 81-1047 


The Commission announced today that it filed a 
civil injunctive action in the United States District 
Court for the District of Columbia against Cindy’s 
Inc. (‘“Cindy’s’) with offices at 4542 Memorial 
Drive, Decatur, Georgia 30032. The Commission's 
Complaint alleges violations of the reporting provi- 
sions of Federal securities laws and seeks a Judg- 
ment of Permanent Injunction and Other Relief. 


The Complaint alleges that Cindy’s, as part of a 
continuing course of violative conduct extending 
over several years, has failed to file its Annual Re- 
port on Form 10-K for its fiscal year ended Decem- 


ber 31, 1980, required to have been filed by March - 


30, 1981. The Complaint requests that the Court 
order Cindy’s to file forthwith, with the Commis- 
sion, its delinquent Annual Report on Form 10-K. 
In addition, the Commission requests that the 
Court enjoin Cindy’s from further violations of the 
reporting provisions of the Federal securities laws. 
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Litigation Release No. 9358/May 6, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
JAMES E. MACDONALD, JR., ET AL, CA NO. 
78-0073 


Willis H. Riccio, Administrator of the Boston Re- 
gional Office of the Securities and Exchange Com- 
mission, announced that on April 23, 1981 follow- 
ing an evidentiary hearing, the Honorable Francis 
J. Boyle, United States District Judge for the Dis- 
trict of Rhode Island, found that James E. 
Macdonald, Jr. (““Macdonald’’) of Bristol, Rhode Is- 
land had engaged in certain acts and practices in 
violation of the anti-fraud provisions of the Securi- 
ties Exchange Act of 1934. Macdonald, who dur- 
ing the period from October 1975 to September 
1976 was Chairman of the Board of Trustees of 
Realty Income Trust (‘RIT’), a Massachusetts 
business trust with its principal place of business 
in Providence, Rhode Island, was found to have 
purchased securities of RIT while in possession of 
material, favorable, non-public information, without 
disclosing such information. Macdonald later sold 
these securities realizing profits of $53,012.50 
which the Court determined should be disgorged. 
The Court directed that a plan for disposition of 
this sum be submitted by counsel for the parties 
within 30 days after entry of its Order. 


Judge Boyle, while determining that there were vi- 
olations, declined to enter an injunction finding in- 
sufficient evidence of a likelihood that Macdonald 
would engage in similar acts and practices in the 
future. Judge Boyle dismissed the action brought 
against Jean Lett Macdonald, the defendant’s 
wife, arising out of the same transactions, finding 
that there was insufficient evidence that she had 
engaged in violative conduct. 


For further information see Litigation Release No. 
8293/February 15, 1978. 
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